NSPS CONCERNS
It must be understood that pages 7552-7556 to Subpart A, of the Federal Register are simply a Summary of and purposes for the new system.  Any writing here is NOT regulation.  (The “real” meat of the regulations do not begin until pg 7575.)
BOTTOM LINE:  To implement this program with this amount of ambiguity would be counter-productive to the purpose of the program.  This system, with the amount of “latitude” written into the regulations, will only promote the “good-ole-boy” system Congress and DoD worked so hard to abolish.
1. “Agile and Responsive: Workforce can be easily sized, shaped, and deployed to meet changing mission requirements;” (Guiding Principles and Key Performance Parameters) pg 7555
--Concern:  The wording here, is again ambiguous and can be interpreted by those in command as having the ability to “deploy” civilian employees in the same manner as military personnel.  If this is the case, civilian employees should gain the same benefits as military members, ie--BX/Commisary privileges, base housing, medical/dental, etc..
--The Federal Register does not even address the issue of “deployability.”  This statement may be used to deploy an unaware employee.  
2.  Pay Retention. As provided in § 9901.373, DoD will convert employees to the system without a reduction in their rate of pay (including basic pay and any applicable locality payment under 5 U.S.C. 5304, special rate under 5 U.S.C. 5305, or local market supplement under § 9901.332).

for fiscal years 2004 through 2008, the overall amount allocated for compensation of the DoD civilian employees who are included in the NSPS may not be less than the amount that would have been allocated for compensation of such employees for such fiscal years if they had not been converted to the NSPS,… (2) Adjustments for normal step

increases and rates of promotion that would have been expected, had such employees remained in their previous

pay schedule.

--This section shows some foresight, and is a good pre-emptive measure to any concerns.  

Pg7561--“Initial entry into NSPS will ensure that each employee is placed in the appropriate pay band without loss of pay.”
 3.  Pay Bands.  It appears that where GS has steps, the new system will simply provide a “range” of which they can pay.  Eg-$40-000 to $50,000 annually, and it is up to management to determine what people will be hired at and when to promote…Is there a “set” evaluation period to determine when a raise is warranted?

“(Subpart B) Within each pay schedule, DoD (in coordination with OPM) will establish broad salary ranges, commonly referred to as pay bands. The pay bands within a pay schedule represent progressively higher levels of work with correspondingly higher pay ranges.”


--Prior to implementation of this system all classifications, pay bands, etc. should be setup/determined in order for there to be a complete understanding of what will happen.  Just giving guidelines claiming that this will be done, leaves to much “open-water” and can be perceived as an attempt to hide vital information.  ((d) DoD will designate qualification standards and requirements for each career group, occupational series, pay schedule, and/or pay band, as provided in § 9901.514.)
--It appears that the only time a raise will be warranted will be at the Pay Pool Managers determination. (See paragraph 3).  The FAA has pay bands, and we have seen employees with “Superior” ratings get no raises in over three consecutive years.  
--This system promotes the idea of more work, for no additional pay.  It is simply a “work harder/more to keep your job” system (even if individuals are superior workers.)

-- Those members that were appointed to the Palace Acquire, Copper Cap, etc. how will their pay band be distinguished. Specifically, if those personnel happened to receive “save-pay” and are receiving higher than the step 1, what will happen; can there pay be reduced?  They accept this position with the understanding (and “in-writing”) that they will receive a fixed rate change on a yearly basis, ending with a certain amount.  Can this be changed?

--It appears that these individuals will be determined as a “developmental position” and it seems that they will still be covered under § 9901.373 (para. 1 under this part)?
4.  Pay pool.  Appears that everyone given a certain rating will receive the SAME share percentage?  The only way to not receive anything is to receive an “unacceptable rating.”

--It is up to the pay pool manager to determine HOW it will be dispersed. i.e.-bonus, basic pay increase, combination of both, nothing.       

(Sec. 9901.342   (c) Performance shares. (1) DoD will issue implementing issuances regarding the assignment of a number or range of shares for each rating of record level, subject to paragraph (c)(2) of this section. Performance shares will be used to determine performance pay increases and/or bonuses.  (2) Employees with unacceptable ratings of record will be assigned zero shares)


(Also see, Sec. 9901.409 (b-f))

--The way this is setup, the manager can decide if NO pay increase, bonus, etc. will be given.  Given this “sole” discretion, with no way to appeal other than to the MSPB (who is controlled by the Director of OPM), the rating system can be tainted.  
--This appears to promote the “good-ole-boy” system at a larger scale than what previously existed that Congress and the DoD tried so hard to abolish.

--This pay pool seems to be a close mirror to the current “end-of-year” appraisal bonuses.  The problem with this is that the most senior members always received a bonus and those junior members (< 3 years of service) would get nothing.  But under the new system, it is not only end-of-year bonuses but includes pay increases as well.

5. Big question about overtime/comp time.  Subsection 9901.361 “(b) DoD will issue implementing issuances regarding additional payments which include, but are not limited to: (1) Overtime pay (excluding overtime pay under the Fair Labor Standards Act); (2) Compensatory time off; (3) Sunday, holiday, and night pay; (4) Annual premium pay for standby duty and administratively uncontrollable overtime; (5) Criminal investigator availability pay; and (6) Hazardous duty differentials. (c) DoD will determine the conditions of eligibility for the amounts of and limitations on payments made under the authority of this section.”

--Still will receive the above.  May be modified, but will still have it.
6.  Cost of Living Increases.  “In keeping with the desire of the Secretary and the Director to achieve and sustain a culture of high performance, the proposed regulations provide that these pay adjustments will not be provided to employees with an unacceptable performance rating.”

--pay adjustments are for locality rates, inflation…It is in fact true that these unacceptable employees ought not receive any raise in base pay, but the only reason locality pay applies to an area is because of the cost associated with living there, and the livelihood of an individual ought not be in jeopardy.  
--It should be the end-of-year bonuses that should be limited to those that did not receive an unacceptable performance rating.  If these individuals do not receive the pay adjustment, then their insurance premiums should NOT increase.  Currently, DoD civilians receive, on average, a two to three percent yearly increase while their medical insurance premiums rise approximately seven to twelve percent annually.
7.  Adverse Actions.  The DoD has 15 days to provide a notice of adverse action to an employee.  However, the employee has 10 days to reply to any notice.  The problem is that these “clocks” run concurrently (§ 9901.715 Opportunity to reply.  (a) The Department will provide

employees at least 10 days, which will run concurrently with the notice period, to reply orally and/or in writing to a notice of proposed adverse action.)


--The word “concurrently” should be changed.  How can the DoD have 15 days to provide a notice and the employee only have 10 to respond which runs during the same 15 days notice period?  Shouldn’t it run following the receipt of said notice?

8.  Appellate Process.  The employee can appeal (§ 9901.807 Appellate procedures.  (a) A covered Department employee may appeal to MSPB an adverse action listed in § 9901.805(a).)  to the MSPB which is controlled by the Director of OPM.  
--Does this not scream “conflict of interest?”
9.  Labor-Relations.  “They implement the requirements of 5 U.S.C. 9902 by ensuring the right of employees to organize, bargain collectively, and participate through labor organizations of their own choosing in decisions which affect them…”  Subpart I, paragraph 1, pg 7568.  Also see paragraph 9 (Nothing has changed about the “9. Determination of Appropriate Units for Labor Organization Representation” still held to standards under Title 5 U.S. Code Chapter 71.

--Still have the right to organize.  (Constitutional Law, Title 5)
