9901.604 (b)(2) Transfer of function.  The proposed regulation requires the Department to continue to apply 5 CFR, subpart C, when a function transfers from one competitive area to a different competitive area, except as otherwise specified in the proposal.  

Since Subpart F of the NSPS law provides the Department with the authority to reduce, realign, and reorganize the Department’s workforce, requiring the Department to continue applying any part of 5 CFR, subpart C, seems inconsistent and counter-productive and serves to unduly limit this very critical mechanism for workforce reshaping.  The Department should be permitted to establish implementing issuances for determining and carrying out transfers of function.  For instance, 5 CFR, Subpart C, requires agencies to follow one of two prescribed methods for identifying employees who are transferred with their function.  Why not let the Department determine what method it will use for this identification and what the conditions and parameters are for identification?

Another example….5 CFR, subpart C, requires the use of adverse action procedures in 5 CFR part 752 if an agency chooses to separate an employee who declines to transfer with his or her function.  The NSPS law gives the Department the ability to streamline the rules and procedures for taking adverse actions to better support the mission of the Department.  Under the proposed regulations, §9901.611 addresses appeals in reduction in force situations – transfer of function should be added to the list.

9901.604(b)(3) and 9901.608(d)(2) Furlough.  The proposed regulation requires the Department to continue to apply 5 CFR, 351.604 when it furloughs a competing employee for more than 30 days.    Since Subpart F of the NSPS law provides the Department with the authority to reduce, realign, and reorganize the Department’s workforce, requiring the Department to continue applying any part of 5 CFR 351.604 seems inconsistent and counter-productive and serves to unduly limit this mechanism for workforce reshaping.  The Department should be permitted to establish implementing issuances for determining and carrying out furloughs as part of a comprehensive and coordinated workforce-shaping plan.

9901.607(a)(2) Retention standing.  The proposal states that a retention list will be established based on specific factors, including veterans’ preference requirements in 5 CFR 351.504(c) and (d).    5 CFR 351.504 deals with credit for performance; (c) deals with missing ratings; (d) deals with single rating patterns.  Neither (c) or (d) have any special provisions regarding veterans’ preference.  It appears that the proposal is requiring the ratings of veterans’ preference eligibles to be treated differently than the ratings of other NSPS employees – the Department should make a decision in their implementing issuances on how they will credit performance for all of their employees.  As long as they are taking into account veterans’ preference under 5 U.S.C. 3501(a) as a retention factor, the Department shouldn’t be required to treat categories of employees differently in the performance area – this would make workforce shaping difficult to carry out and complicate the automation process.  It also does not appear to serve any useful purpose.  Could it be that the CFR citation is wrong?

 9901.607(c) Retention standing.  The proposal states that an employee who receives a specific reduction in force notice and his/her representative have access to the applicable list in accordance with 5 CFR 351.505.  This CFR cite discusses employee’s having access to retention registers and information on competitive levels – neither of these are features of the NSPS proposal.  The Department’s implementing issuances should address what records employees and their representatives have access to and under what conditions access will be allowed – it’s in the Department’s interest to be as transparent and forthright as possible in this process.

9901.608 (a)(1)(i) Displacement, release, and position offers.   The proposal states that an employee may displace a lower-standing employee on the list if the higher-standing employee is qualified for the position, consistent with 5 CFR 351.702.  This cite states that an employee is qualified for assignment if he/she meets OPM standards and requirements for the position.  NSPS will initially use OPM qualification standards; however, the NSPS law permits the Department to develop its own qualifications standards as needed.  Therefore, the Department should not be tied to OPM qualifications standards for reduction in force.

9901.608(a)(2) Displacement, release, and position offers.  The proposal states that a displacing employee retains his or her “status”.  What does that term mean – it’s not defined in the NSPS proposal.  Does it have the same meaning as “competitive status” as defined in 5 CFR 1.3(c)?

9901.608(b)(1) Release from the retention list.  The proposal discusses the process for releasing employees from the retention list.  If a decision is made to establish a competitive group based only on the service occupied, the type of appointment, and the work schedule (9901.606(a)(1),(2), and (3)), it’s difficult to understand exactly how this process might work or how it might be automated.

9901.608(b)(2) Release from the retention list.  The proposed regulation states that the Department may not release a competing employee from a retention list that contains a position held by a temporary employee.  The flexibility provided in the proposal to establish competitive groups may be sacrificed by this requirement because it unduly limits the Department’s ability to make use of its authority under Subpart F of the NSPS law to reduce, realign, and reorganize the Department’s workforce.

5 CFR 351.403 describes the establishment of “competitive levels” based on an employee’s grade (or occupational level), classification series, and the performance of duties that are similar enough in duties, qualification requirements, pay schedules, and working conditions so that an agency might reassign another employee to that position without undue interruption.  5 CFR 351.601 discusses the release of employees from competitive levels including the requirement to retain a competing employee while a temporary employee continues to occupy that level.

The proposal eliminates competitive levels and replaces that concept with “competitive groups”, a category of employee established based on type of service (competitive or excepted), excepted service appointment authority, and work schedule.  Since the retention list may include employees in different pay bands (or occupational levels) and series, it’s possible that a temporary employee performing work that is needed  will be separated or a permanent employee in a position that is not needed (and who cannot perform the work of the temporary employee) will be retained.  The following wording would enhance the Department’s ability to reshape its workforce without undue interruption:

“The Department may not release a competing employee from a retention list that contains a position held by a temporary employee when the permanent employee is qualified to perform in that position.”

9901.608(b)(3) Release from the retention list.  The proposal states that the Department may temporarily postpone the release of an employee when appropriate under 5 CFR 351.506…..  That citation deals with the effective date of retention standing, so it appears to be incorrect.  Also, the Department should not be tied to the CFR in determining what conditions would be appropriate for retaining an employee temporarily – implementing issuances should define conditions, time frames, etc. to allow the Department to shape its workforce to accomplish its mission.

9901.608(c) Placement in vacant positions.   The proposal states that the Department may offer an employee released from a retention list a vacant position within the competitive area in lieu of reduction in force, based on relative retention standing as specified in 9901.607(a) – tenure, veterans’ preference, performance credit, and length of service.  Could a lower standing employee on the retention list be offered a vacant position so that a higher standing (but released) employee could occupy the position vacated by the lower standing employee (assumes all are qualified)?  Since a retention list might include persons in different pay bands (or occupational levels) and series, this option might provide more opportunities in lieu of separating an employee.

 9901.608(d) Displacement, release, and position offers.   This sentence doesn’t make sense – it states that if a released employee does not receive an offer under paragraph (c) to a position on a different retention list……paragraph (c) discusses offering vacant positions, it doesn’t say anything about an employee moving to another retention list.

9901.611(a) Reduction in force appeals.   The proposal states that an employee may appeal a reduction in force action to MSPB as provided in 5 CFR 351.901.  Why does the proposal refer to this section of the CFR?  The NSPS law gives the Department the ability to streamline the rules and procedures for taking adverse actions to better support the mission of the Department.  Under the proposed regulations, §9901.611 addresses appeals in reduction in force situations.

