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Ralph H. Metcalfe Building

Room 409, 77 West Jackson Boulevard

P.O. Box 0799

Chicago, Illinois 60690-0799

John J. O'Grady, President
________________________________________________________________________
March 11, 2005

Program Executive Office 

National Security Personnel System

Attn: Bradley B. Bunn

1400 Key Boulevard

Suite B-200

Arlington, VA 22209-5144

RE: (Comments on Proposed NSPS Regulations(RIN 3206(AK76/0790(AH82.(
Dear Mr. Bunn: 

I am providing comments on behalf of the American Federation of Government Employees (AFGE) Local 704, about changes to work rules in the Department of Defense (DoD).  The proposed regulations, known as the National Security Personnel System (NSPS), were published in the Federal Register on February 14, 2005.

AFGE Local 704 is the exclusive representative of over 1,000 bargaining unit members in all matters of collective bargaining at the United States Environmental Protection Agency (U.S. EPA) Region 5 Office in Chicago, IL.  Members of AFGE Local 704 are committed to regulatory protection of human health and the environment.  AFGE Local 704 serves as an advocate for employee rights and a countervailing power to the Agency, ensuring that the nation's environmental laws are fully enforced.

The NSPS proposal seems to treat the employees who help defend our country as the enemy.  Most DoD employees work hard and are committed.  Mistreating DoD employees will hurt the Department(s mission.  This system will change the way workers are paid, evaluated, promoted, fired, scheduled, and treated.  These rules create a system in which federal managers are influenced by favoritism rather than serving the civil concerns of the American people.

It is a travesty that under the guise of protecting America from threats to its sovereignty, that certain leaders of this country have so despicably repeated the mantra that the DoD NSPS rules are necessary.  The rationale provided includes enabling the department to (1) act swiftly in response to national security, (2) remain unencumbered by negotiated agreements and bargaining rights in response to real or perceived terrorist activities, and (3) safeguard the public safety.


It is an affront to every DoD employee to suggest that, without applying a hammer of decidedly regressive regulatory personnel regulations to Department workers, employees would fail to understand that the critical nature of its mission rises above any labor-related perspectives.


To better understand where this country is heading with these new regulations, we must remember the past, and what ultimately forced the U.S. Congress to pass the Pendleton Act in 1883.

Advent of the Pendleton Act

The federal bureaucracy in the years after the Civil War was generally undistinguished, because the system of selecting officials and supervising their work was irrational. That system had evolved in the early nineteenth century, and relied on the well-known political adage, "to the victor belong the spoils."  The spoils system was ill-suited to efficiency then, and remains so to this day.

The idea of rotation in office was thought to be "democratic." Andrew Jackson in 1829 had declared: "No man has any more intrinsic right to official station than another... The duties of all public officers are, or at least admit of being made, so plain and simple that men of intelligence may readily qualify themselves for their performance."  This had not been true in 1829, was certainly not true fifty years later and is not true today.  The constant turnover of federal employees provided no institutional memory; government workers panicked at every election and had little sense of loyalty to their jobs, because their tenure was often of such short duration.

Over the years, the flaws became more serious and obvious. Political leaders required their patronage appointees to devote time and money to party affairs. After each election winners were besieged by hungry office-seekers, and wrangling between the President and Congress over patronage became endemic. By the 1880s, one could open a Washington newspaper after an election and find many advertisements like this one:  "WANTED -- A GOVERNMENT CLERKSHIP at a salary of not less than $1,000 per annum. Will give $100 to any one securing me such a position."

The situation was compounded by the growth of the federal bureaucracy. In Andrew Jackson's time there had been 20,000 persons on the federal payroll. By end of the Civil War the number had increased to 53,000; by 1884, 131,000; and by 1891, 166,000. Presidents were hounded by office- seekers. When James Garfield became president he discovered hungry office-seekers "lying in wait" for him "like vultures for a wounded bison."
Moreover, it was recognized at the time of the passage of the Pendleton Act that “new” government jobs required “special skills.” The use of typewriters, introduced in the early 1880s, meant that mere literacy and decent penmanship were no longer enough for a clerk's job. With the creation of administrative agencies like the Interstate Commerce Commission and specialized agricultural bureaus, one needed scientific expertise. The spoils system was not the way to get them.  It might sound silly to us now, but just imagine if typewriters and the Interstate Commerce Commission could spark such debates, why are we strengthening federal civil service protections in the advent of the unfortunate events of 9/11, not to mention the advent of computers, the internet, and scientific advances as never before imagined?
What the Pendleton Act Accomplished
A civil service movement started in New York in 1877, and although it developed considerable public support, the politicians refused to go along. Then, on July 2, 1881, came the assassination of President Garfield by Charles Guiteau, a disappointed office-seeker, and the public clamor could no longer be ignored.  Consequently, on January 16, 1883, the U.S. Congress passed the Pendleton Act  that provided for the following:

· Open, competitive examinations for testing the fitness of applicants for the public service.
· All offices, places, and employments to be filled by selections according to grade from among those graded highest as the results of competitive examinations.

· There would be a period of probation before any absolute appointment or employment.

· No person in public service was under any obligations to contribute to any political fund, or to render any political service, and would not be removed or otherwise prejudiced for refusing to do so.

· No person had any right to use official authority or influence to coerce the political action of any person or body.
· There would be non-competitive examinations when competent persons do not compete, after notice has been given of the existence of the vacancy.

· The Pendleton Act classified certain jobs, removing them from the patronage ranks, and set up a Civil Service Commission to administer a system based on merit rather than political connections.
As the classified list was expanded over the years, it provided the American people with a competent and permanent government bureaucracy. In 1883 fewer than 15,000 jobs were classified; by the time McKinley became president in 1897, 86,000 -- almost half of all federal employees -- were in classified positions. Today, with the exception of a few thousand policy-level appointments, nearly 1.8-million federal jobs are handled within the civil service system.  That system was working just fine … up until just recently.

Why Is DoD Going Backwards in Time?

On February 1, 2005, the Department of Homeland Security(s (DHS) new Human Resources Management System began the U.S. government down the slippery slope of returning to a political patronage and spoils system.  On February 14, 2005, the anniversary of the Valentine’s Day Massacre in Chicago, the Department of Defense(s (DoD) proposed National Security Personnel System (NSPS).  The NSPS will further accelerate the descent of professional federal civil service back to the pre-Pendleton Act days following the civil war.

The NSPS eliminates many of the fundamental rights of Federal employees who are currently serving in the Civil Service System.  These civil service rights and protections, provided under The Pendleton Act and further codified by the Federal Civil Service Reform Act of 1978, are the backbone that made the federal civil service the envy of the world, and ensured that government work was performed in a professional, non-partisan fashion.  In my experience, the overwhelming majority of Federal employees I have worked with are highly motivated, hard-working employees.

Impacts of NSPS Regulations

By changing the basic civil service protections to those discussed in the new DoD NSPS, any attraction to a stable, secure work environment that the Federal Government used to provide will be gone.  Rather than improve the functioning of federal government, the NSPS regulations will ensure that there will be:

· No grievance arbitration for adverse actions greater than a 14-day suspension.

· DoD-level regulations superseding all existing collective bargaining agreements.
· A three (3) person DoD Labor Relations  Board replacing over 200 FLRA professionals in seven (7) regional offices.

· No more bargaining over Impact and Implementation.
· Stifling of unions by taking strong discipline against aggressive advocacy.

· A patronage pay system called (pay bands” and “pay-for-performance.”

· The proposed pay-for-performance will pit employee against employee, while rewarding supervisors( favorite employees.  Rather than create or foster a professional civilian workforce, DoD will, in effect, create a cadre of sycophants anxious for and willing to do anything for a “better” performance evaluation,” rather than duty, honor and country.   DoD will no longer attract good employees, but will certainly lose good ones.  In a very short time, NSPS will severely harm the functioning of the Federal government.

· Due process will be weakened and good employees will get hurt.  Managers should not be allowed to avoid accountability for their actions, and employees should not be deprived of meaningful appeal rights.  DoD will not be a first class agency if it only accords its employees second class rights.

· The proposed rules will not improve the ability of the DoD to accomplish its mission.  Rather, the NSPS threatens the freedoms and protections that American citizens hold very dear.

· The draconian measures outlined in these proposed regulations will serve only to nurture a dis-enfranchised work force, replete with oppressed and disinvested employees, who are mindful that the collective bargaining rights they once enjoyed have been systematically abolished under the pretense that continuation of those rights would somehow severely handicap and adversely affect the ability of DoD to function successfully.

· DoD employees will increasingly be confronted with the reality that their daily workplace endeavors in accomplishing the mission of the DoD will instead become largely unsupported and unappreciated by their own employer. 

· The proposed NSPS system will not generate respect and trust, nor is it based on the principles of merit and fairness embodied in the current statutory merit system principles.

· The adoption of a single, lower standard of proof for all adverse actions will not necessarily result in any consistency of review for all such actions, but will instead offer rogue managers additional opportunities to abuse their authority and achieve new heights in personal adverse action quotas against employees.

· The streamlined process for adverse action appeals will facilitate the removal of affected employees by shortcutting due process rights, especially when viewed in conjunction with the final authority being the Secretary-appointed DoD Labor Relations Board.

Problems With Methodology Used By DoD

· Why is the institution of a “pay for performance” system deemed the solution, as opposed to bolstering the current General Schedule (GS) system, and better utilizing the mechanisms already available to managers throughout the federal government to reward deserving employees?  The expression, (Throwing the baby out with the bath water( comes to mind.

· The current system would work well if it were funded and if managers did what they were supposed to do.  Managerial accountability has yet to be addressed.  Providing supervisors and managers new (tools( with which to terrorize the work force, will only accelerate the decline of professionalism.

· There are no studies nor facts to support the validity in DoD(s affirmation that providing greater flexibility in collective bargaining and narrowing the duty/scope of bargaining will result in an enhanced ability to meet critical mission needs without delay.

· DoD has ignored the advice and ideas of employees, focus groups and unions who participated in the design phase.

· In its July 15, 2002, report, Managing for Results: Using Strategic Human Capital Management to Drive Transformational Change (GAO-02-940T), the U.S. Government Accounting Office (GAO) indicated that major change initiatives generally require a minimum of five (5) to seven (7) years to provide meaningful and lasting results.  Why is DoD moving so fast, when the results are not in from other agencies and departments of the federal government, such as the Federal Aviation Administration (FAA) or DHS?

· The Case for Action on page 7553 of the NSPS states, (Although the current Federal personnel system is based on important core principles, those principles are operationalized in an inflexible, one-size-fits-all system of defining work, hiring staff, management people, assessing and rewarding performance, and advancing personnel.( 

· Yet, these very principles of the DHS(s Human Resource Regulations (upon which DoD(s NSPS are largely based) are in question by the Comptroller General of the United States, when on Thursday, February 10, 2005, before the Subcommittee on Oversight of Government Management, the Federal Workforce, and the District of Columbia, Committee on Homeland Security, and Governmental Affairs, Mr. David M. Walker, Comptroller General of the United States stated among other things, that: (Third, and finally, recent actions, as evidenced by these DHS final regulations, have significant, precedent-setting implications for the rest of government. They represent both progress and opportunities, but also raise legitimate concerns. We are fast approaching the point where (standard governmentwide( human capital policies and processes are neither standard nor governmentwide. Human capital reform should avoid further fragmentation within the civil service, ensure reasonable consistency within the overall civilian workforce, and help maintain a reasonably level playing field among federal agencies when competing for talent. Further, human capital reform should maintain key merit principles and appropriate safeguards against discrimination and other prohibited personnel practices. [emphases added] As is well known, the NSPS were based almost solely on the DHS(s Final Human Resource Regulations.

DoD Has Failed To Learn From The Experience of Reforms at the FAA
In 1996, the Federal Aviation Administration (FAA) undertook a human capital reform effort under one of the most flexible human capital management environments in the federal government, including broad exemptions from Title 5 laws governing federal civilian personnel management.  FAA initiated changes in three broad areas: (1) compensation and performance management; (2) workforce management; and (3) labor and employee relations.  The U.S. Government Accounting Office (GAO) was tasked to review FAA(s progress and discovered, among other things, that:

· Many FAA managers and employees were critical of the new compensation system. 
· Nearly two-thirds of those interviewed disagreed or strongly disagreed that the new pay system was fair to all employees. 

· There was evidence of unfairness in disparities in pay.
· There was a general sense of unfairness over pay among FAA employees.
· Only 26 percent of managers said that the speed of hiring had improved.

· The number of grievances filed by employees represented by unions had increased.
· Managers and employees had mixed views on labor relations reform initiatives.

Reference: Human Capital Management: FAA(s Reform Effort Requires A More Strategic Approach; February 3, 2003; GAO-03-156; United States Government Accounting Office; Washington, D.C. 20548

Federal Times OnLine (Tim Kaufmann, January 17, 2005)
· FAA hasn(t adjusted pay ranges under its pay-for-performance system since 2002.
· About half of the 38,000 employees paid under the FAA(s pay-or-performance system are subject to an agency policy that restricts them from earning above the top of their pay bands.

· More than 800 FAA employees were at their pay caps and receive bonuses instead of increases to their base salaries.  Unlike raises, bonuses don(t increase an employee(s overall salary and aren(t applied toward retirement.
· This point is not lost on FAA employees and has hurt morale.  FAA employees subject to the pay caps estimate losses in the tens of thousands of dollars in raises and pensions. 
Page-by-Page Comments on “Supplementary Information”
Pages 7556 ( 7558; General Provisions- Subpart A

· There is no clear evidence that the current GS system does not address the performance issue. Rather, ample mechanisms exist for dealing with employees with unsatisfactory performance, via Performance Assistance Plans (PAPs), Performance Improvement Plans (PIPs), mandatory probation periods in which to identify and remove sub-par performers, and the established capability for managers to deny promotional grade and step increases to those employees not meeting established performance criteria.
Pages 7558 ( 7559; Classification(Subpart B
· DoD has provided no objective criteria that will be applied to determine the relative value of an employee(s worth to the organization when grouping employees into occupational categories and levels of work for pay and other related purposes.  The NSPS proposed regulations are suspiciously silent on this critical matter.  Against what work place standards will the merits of an individual(s contribution be weighed?

· Who will determine that criteria and how will it be fairly and consistently administered, to avoid the obvious potential for selection favoritism and rampant abuse by supervisors and managers?

· If DoD no longer plans on relying on lengthy classifications standards and position descriptions or fine distinctions among closely related levels of work, how will DoD make those distinctions, so as not to compromise the merit system principles of equal pay for work of equal value – cf. 5 U.S.C. 2301(3)?  This is yet another issue on which the proposed regulations remain silent.

· Since the DoD(s NSPS proposal to a large extent mirrors the new DHS(s Final Human Resource regulations, both DHS and DoD are duplicating the work of the U.S. Office of Personnel Management (OPM) and the FLRA.  These specialized tasks are best left to the professionals who know them best.  This redundancy of U.S. OPM and FLRA functions by DoD and DHS is wasteful of tax dollars.  Is this what Congress intended?
Pages 7559 ( 7561; Pay and Pay Administration(Subpart C 
· The DoD does not plan to restrict itself in any way to the establishment of defined measures in determining a fair or consistent system of checks and balances.  It appears that DoD employee salaries will be increasingly tied to the winds of financial fortune, the effects of the national economy, and the accident of one(s geographic work locale, to a much greater degree than has ever been true under the current GS system.  This also has the potential to play havoc with the Department(s budget, unless the real plan is to deprive faithful, professional civil servants of their rightful pay.

· The automatic denial of annual pay adjustments to underdeveloped employees, without specified parameters for supervisory accountability for determining in consistent fashion those who merit the withholding of pay, is an open invitation to supervisors and managers to wield undue power over their employees.  How is that considered an incentive or motivation to perform?
· Since performance based pay increases will be a function of the amount of money in the performance pay pool, the relative value placed on performance ratings, and the distribution of ratings within that performance pay pool, this will lead to forced distributions within a given band or performance pool not based on merit!  How is that considered an incentive or motivation to perform?
· When labor market indices determine that there is no money available to be applied to a given performance pay pool, this will translate to little or no pay increases to all employees, separate and apart from how well or poorly they perform.  How is that considered an incentive or motivation to perform?

· (Other individual pay adjustments may be granted by DoD( appears to suggest facilitated workplace situations in which cronyism and favoritism will easily thrive, particularly if what constitutes (special skills payments,( (special assignment payments,( and (service agreements as conditions for receiving this type of pay( are not well defined or consistently offered to all qualified employees.

· Under the General Schedule and Federal Wage System (FWS), employee pay is clear.  It is funded by Congress and can not be taken away.  However, NSPS takes away this certainty.  Salaries and bonuses will be funded by DoD.  In the past ( as recently as just last year ( DoD did not fund its awards program.  Given DoD(s miserable record on this issue, how can employees feel confident that salaries and bonuses will be funded in the future? 

Page 7561 ( 7563; Performance Management(Subpart D  

· The proposal states that DoD managers will no longer be required to establish and communicate performance expectations through written performance elements and standards set at the beginning of the appraisal period.  A critical part of any supervisor(s or manager(s position should be the ongoing communication of expectations to their employees on a regular basis, not as an optional part of their jobs during the course of the appraisal period.  How can an employee effectively meet performance expectations when it will be optional for supervisors to communicate those expectations?  It is an integral part of a supervisor(s or manager(s position to cope with the difficulties associated with making certain that their employees understand the work that they do, as well as their level of skill and ability at completing that work.  It is less than comforting to know that the proposed regulations will leave the determination up to managers as to whether they wish to continue to use performance plans, elements, and standards.

· The NSPS does not indicate how managers will be held accountable for clearly and effectively communicating performance expectations under this paragraph, particularly since they have essentially been relieved of that burden in the previous paragraph.

· Extensive training on the NSPS will not ensure that it is effective, implemented fairly or administered equitably.  It is a seriously flawed system that will promote a gaggle of sycophants in federal civil service, rather than a cadre of professional civil servants. 

Pages 7563(7564; Staffing and Employment(Subpart E 
& Page 7564; Workforce Shaping(Subpart F
It appears that the oath of office that federal civil servants take when they enter into federal service, in accordance with 5 U.S.C. (3331, will no longer be enough.  That paragraph states: An individual, except the President, elected or appointed to an office of honor or profit in the civil service or uniformed services, shall take the following oath: (I, AB, do solemnly swear (or affirm) that I will support and defend the Constitution of the United States against all enemies, foreign and domestic; that I will bear true faith and allegiance to the same; that I take this obligation freely, without any mental reservation or purpose of evasion; and that I will well and faithfully discharge the duties of the office on which I am about to enter. So help me God.(
Federal civil servants are Americans and love America.   Federal civil servants are required to take an oath that they will not (strike( against the U.S. government.  Now, under the new NSPS, which in time OMB has stated will soon be government-wide, federal civilian employees can be (deployed( where ever DoD needs them, anywhere in the world, even into a war zone, with little or no notice.  Public employees are proud to serve their country, but they are also responsible for caring for their families and personal obligations.  They are not in the military and should not be subject to militaristic personnel requirements.

America is at war, and fighting for democracy abroad.  At the same time, DoD has declared WAR on American federal civilian workers( basic rights.  NSPS will divert the attention of defense workers from the soldiers( welfare, to protecting themselves from abuse on the job.  America needs work rules that preserve fairness, serve the American people, and respect the rights of DoD workers.

(9001.514 Non-citizen hiring (Page 7587)

Why does DoD want or need the authority to hire non-Americans into federal civilian service?  Every year since 1939, the U.S. Congress has placed language in annual appropriations laws to prevent the use of appropriated funds in the continental United States to pay Federal employees unless they are United States citizens or meet one of several exceptions.
The current requirements for citizen-hiring is found at Public Law 106-58  [113 Stat. 466], September 29, 1999; Treasury and General Government Appropriations Act, 2000. Sec. 605, states: Unless otherwise specified during the current fiscal year, no part of any appropriation contained in this or any other Act shall be used to pay the compensation of any officer or employee of the Government of the United States (including any agency the majority of the stock of which is owned by the Government of the United States) whose post of duty is in the continental United States unless such person (1) is a citizen of the United States, (2) is a person in the service of the United States on the date of enactment of this Act who, being eligible for citizenship, has filed a declaration of intention to become a citizen of the United States prior to such date and is actually residing in the United States, (3) is a person who owes allegiance to the United States, et. seq.
Title 5 of the Code of Federal Regulations (CFR), Part 338.101, Citizenship states: (b) A person may be given an appointment in the competitive service only if he or she is a citizen of or owes permanent allegiance to the United States.  However, a non-citizen may be given an appointment in rare cases under 316.601 of this chapter, unless the appointment is prohibited by statute.

5 CFR 7.4, Citizenship states: (a) No person shall be admitted to competitive examination unless such person is a citizen or national of the United States. (b) No person shall be given any appointment in the competitive service unless such person is a citizen or national of the United States…
Pages 7564 ( 7565; Adverse Actions(Subpart G
Employees Covered: The proposed one to two year initial service period is an excessive length of time for a new DoD employee to be without the benefit of adverse action rights.  This clause will facilitate the frivolous removals of new employees over a longer period of time, as a result of those employees having no protections to guarantee them due process.

Mandatory Removal offenses: It is not humanly possible for the Secretary to identify in advance, and make known to all DoD employees well in advance, those infractions that will constitute removal offenses, while remaining flexible in carefully and narrowly determining those offenses, when it is also stated that the Secretary will make changes in the list of those offenses over time.  Why is it necessary for the DoD Secretary to have the “…sole, exclusive and non-reviewable right…?”  Is this what the U.S. Congress intended?
Adverse Action Procedures: There is no mechanism of redress available to the employees and unions in those instances when management fails to timely respond to advance notice and reply periods as defined.

Single Process and Standard for Action for Unacceptable Performance and Misconduct: The planned elimination of the current requirement for a formal, set period for an employee to improve performance before management can take an adverse action, is an abdication of management responsibility.  To leave the sole determination of whether to offer an improvement period to the discretion of first line supervisors and managers, without any system of accountability for applying that discretion in a fair and equitable fashion, is grossly unfair.
Pages 7565 ( 7568; Appeals( Subpart H
The specific intent, as stated in this section, is that both DoD and U.S. OPM have agreed to not revisit the planned changes to those appellate procedures regarding MSPB appeal actions until those changes have been in effect for two years.  This will allow for a considerable number of harmed employees during that specified period of time.

Merit System Protection Board (MSPB) Appellate Procedures: Key procedural modifications to the MSPB process as defined in this section clearly represent a diminished entitlement to the affected employee, by allowing the adjudicating official to grant a motion for summary judgment without the affected employee having the benefit of an evidentiary hearing.  In addition, it is unduly harsh to decrease the deadline for filing class appeals from 30 to 20 days, as well as decreasing the allowable deadlines for response in every other step of the process as well.  These considerable restrictions of the appellate process will compromise the employee’s and the union(s ability to provide due process to the affected parties.

Case Suspension: Also eliminated in this section is the ability of the parties to unilaterally submit a request for case suspension, which effectively disallows adequate time for additional time for pursuit of discovery and/or settlement, which we feel will result in again compromising the employee’s and the union’s ability to best represent those employees most in need.

Standard of Proof: The suggested redefinition of the standards of proof against which actions taken under chapter 75 and chapter 43 will be measured, as described in this section, clearly demonstrate how little meaningful input National Union Leaders and members were allowed in the crafting of these proposals.  Under the guise of this action being necessary in recognition of the critical nature of the mission, and that this re-crafting of standards will somehow assure consistency without compromising fairness, DoD clearly undermines and diminishes the rights of bargaining unit employees in yet another context.

Penalty Review: By removing the authority of MSPB to reduce or otherwise modify penalties selected by the Department, the result could be the ability of the Department to assume free-handed and biased control over those actions, again under the guise of the effective support of the mission, without ANY oversight by the MSPB.  There will be NO checks and balances at DoD!  Is this what Congress intended?
Attorney Fees: This change will have a chilling effect on employees who may or may not have the ability to continue to fight for their rights to due process, when confronted with costly attorney fees.  In essence, this will also have chilling effect on an employee’s and the union’s ability to fight for each merit worthy case, given that attorney fees for arbitration may no longer be recoverable.
Pages 7568 ( 7573; Labor-Management Relations(Subpart I
Definitions: The redefinition of the term (conditions of employment( to now exclude pay, pay adjustments, and job evaluations, in no way enhances the ability of DoD to accomplish mission-critical tasks.   Rather, it will only serve to further restrict the scope of negotiable issues for which unions can intervene on an employee(s behalf.
The modification to what is defined as (grievable( serves only to more effectively muddy the waters as to what is covered, by implying that a matter is grievable only if the purpose of a law, rule, or regulatory change was issued for the purpose of affecting the working conditions of employees, not one that indirectly or incidentally does so.  What possible changes in employee working conditions could be issued that would not have as their express purpose a change in employee working conditions?

The term confidential employee as defined in (7103(a)(13) of the Federal Service Labor-Management Relations Statute (FSLMRS) is : (... an employee who acts in a confidential capacity with respect to an individual who formulates or effectuates  management policies in the field of labor-management relations.(   Yet, DoD has by its definition of the term (confidential employees( expanded its exclusion of coverage under the collective bargaining process, to those confidential employees who work for such  managers in a confidential capacity due to the sensitive information they (might( be privy to and the real or (perceived( conflicts of interest. This additional exclusion of more employees from their rights to collective bargaining is utterly devoid of merit.
Administration: The creation of a separate DoD Labor Relations Board (LRB) sends a distinctly distressing signal to union activists nation-wide that the adverse actions and appeals process as it has been administered in the past, will be eliminated and replaced by a far riskier mechanism for due process activity, heavily stacked in favor of management biased outcomes.  The three DoD LRB members, appointed by the DoD Secretary, fail to represent an unfettered board that can effectively and objectively mete out unbiased decisions on adverse action and appeals matters within the Department. 

The FLRA was established by the Civil Service Reform Act of 1978.  It was charged by Congress to provide leadership in establishing policies and guidance relating to Federal sector labor-management relations and to resolve disputes under and ensuring compliance with Title VII of the Civil Service Reform Act of 1978, known as the Federal Service Labor-Management Relations Statute (5 U.S.C. §7101 et seq.).  In order to accomplish its Congressionally-mandated mission, FLRA has seven (7) district offices with slightly more than 200 professional employees.  The FLRA represents the federal government's consolidated approach to labor-management relations.  It is not possible for a three (3) member DoD Secretary-appointed Labor Relations Board to replace a nationwide system of over 200 FLRA professionals in seven (7) Regional Offices!  
Union Rights and obligations: The inclusion of a redefinition of what is to be construed as a (formal meeting( is excessively restrictive.  This move to eliminate the need for notification to the union about planned formal meetings with employees will proportionately increase the number of unfair labor practice filings against the DoD for failure to bargain in good faith. It must be completely eliminated from the final regulations.  
Information Disclosure: In effect, the proposal to restrict the Department(s responsibility to provide information that DoD determines the union does not really need to fulfill its representational obligations will severely impact the union(s ability to effectively perform those obligations.  There is no justification for duplicating the work of FLRA.  In effect, the DoD is throwing out over 26 years of FLRA case law.  DoD does not have the expertise to manage labor law.  Is this what Congress intended?
Management Rights: The DoD has stripped away most of what is bargainable, and the scope of the bargaining itself.  It is redefining the spirit and intent of the Federal Service Labor-Management Relations Statute in favor of management and a new (spoils( system.  Is this what Congress intended?
Duty to Bargain: The DoD has essentially and in reality specified that there is no duty to bargain over DoD-wide personnel policies and regulations including the human resources management system established by U.S. OPM and DoD.

Why are proposals that do not (significantly impact( a (substantial portion( of the bargaining unit as being outside the Department(s duty to bargain?  This arbitrarily and  capriciously eliminates any responsibility on the part of management to bargain at all, by defining to management(s own liking the meaning of significant and substantial as used in this context.

Grievance and Arbitration: The elimination of those adverse actions that are currently appealable to the MSPB will serve only to eliminate yet another avenue for DoD employees to obtain reconsideration, and it will further restrict the right of the labor unions to represent those who are in greatest need.  Is this what Congress intended?
Pages 7575 ( 7578; Subpart A(General Provisions ((9901.101 through (9901.108)

Page 7576; (9901.103 Definitions.
Competencies means the measurable or observable knowledge, skills, abilities, behaviors, and other characteristics that an individual needs to perform a particular job or job function successfully.
AFGE Local 704 Comment: The mixing of (behaviors( and (other characteristics( into performance is totally inappropriate and will only serve to encourage cronyism, political patronage and spoils.  This is made more egregious by the fact that DoD has not defined these terms.  It is also a violation of Prohibited Personnel Practices, specifically 5 U.S.C. 2302(10)!
Contribution means a work product, service, output, or result provided or produced by an employee or group of employees that supports the Departmental or organizational mission, goals or objectives.
AFGE Local 704 Comment: With the addition of this definition to performance evaluation, it becomes all the more difficult to truly evaluate an individual employee(s contribution.  It also becomes all the more easy to repress good performance by judging a person(s behavior without criteria or standards.  Attitude might easily become (bad behavior( and could well include (politics.(  An employee(s objection to waste, fraud or abuse might easily be considered a (non-professional demeanor.(  Rather than encouraging teamwork, the NSPS will have the exact opposite effect of destroying teamwork, increasing conflict among employees, and rewarding short‑term outcomes.  In addition, this may well be a violation of the Merit System Principle set forth at 5 U.S.C. 2301(2): All employees and applicants for employment should receive fair and equitable treatment in all aspects of personnel management....(  
Furlough means the placement of an employee in a temporary status without duties and pay because of lack of work or funds or other non-disciplinary reasons.

AFGE Local 704 Comment: This definition and supporting paragraphs on (Workforce Shaping(Subpart F,( makes it possible for the DoD to prefer weapons systems over people; treating the very employees it considers essential to its mission as (spare parts( or (excess inventory.(  Is this what Secretary Rumsfeld meant when he said, (All the high-tech weapons in the world will not transform the U.S. Armed Forces unless we also transform the way we think...(?

Mandatory removal offense (MRO) mean an offense that the Secretary determines in his or her sole, exclusive and unreviewable discretion has a direct and substantial adverse impact on the Department(s national security mission.
AFGE Local 704 Comment: The definitions of (mandatory removal offense( along with the supporting paragraphs of the NSPS seem to provide the DoD Secretary with authority and power that exceed that of the U.S. Congress or President.  The authority of our system of government is becoming remarkably centralized, with an alarming rise in stringent socioeconomic controls, censorship, and nationalism.  These proposed regulations appear to place the DoD Secretary above Congress, and even the U.S. Court System.  Is this what Congress intended?
Performance means accomplishment of work assignments or responsibilities and contribution to achieving organizational goals, including an employee(s behavior and professional demeanor (actions, attitude, and manner of performance), as demonstrated by his or her approach to completing work assignments. [emphasis added]

AFGE Local 704 Comment: With the addition of this definition of performance, it becomes all the more easy to repress good performance by judging a person(s behavior without criteria or standards.  (Attitude( might easily become (bad behavior( and could well include (politics.(  An employee(s objection to waste, fraud or abuse might easily be considered a (non-professional demeanor.(  Rather than encouraging teamwork, the NSPS will have the exact opposite effect of destroying teamwork, increasing conflict among employees, and rewarding short‑term outcomes.   Again, this definition appears to open the door to abuses of the Merit System Principle set forth at 5 U.S.C. 2301(2): All employees and applicants for employment should receive fair and equitable treatment in all aspects of personnel management....(  
Unacceptable performance means the failure to meet one or more performance expectations.
AFGE Local 704 Comment: Unacceptable performance now includes behavior, other characteristics, conduct, and professional demeanor, ensuring that DoD can control how their employees think and express their beliefs and opinions, in addition to quenching any thought of being a (whistle blower( and alerting Congress of waste, fraud and abuse.  Again, this definition appears to open the door to abuses of the following Merit System Principles: 5 U.S.C. 2301(2); 5 U.S.C. 2301(8);  as well as the following Prohibited Personnel Practice at 5 U.S.C 2302(10).


Pages 7578 ( 7580; Subpart B(Classification ((9901.201 thru (9901.231):
AFGE Local 704 Comment: Under this subpart, DoD would have the authority to establish a new pay system completely outside the GS and Wage Grade (WG) systems.  No specifics are given.  Instead, the system will be announced in an (implementing issuance( not published in the Federal Register for public comment.  This is neither democratic nor transparent.

DoD intends to establish (broad, occupational career groups( to replace positions and position descriptions.  Accompanying this will be (pay bands( to replace pay grades and steps.   The proposed regulations would provide for adjustments to pay bands to reflect local market conditions, which seems to contemplate cost-of-living increases though there is no indication as to how these adjustments will be determined or how often they will occur.  Individual employee pay will be directly linked to performance ratings, so that two employees working next to each other on the same tasks could be paid the same wages, or different wages, from year to year.  This will violate the Merit System Principle at 5 U.S.C. (2301(3): (Equal pay should be provided for work of equal value....( 
The proposed regulations indicate that when an employee is reduced in pay due to a reduction in force, the employee may get some sort of pay retention but no details are provided.  As Secretary Rumsfeld stated on January 31, 2002, (All the high-tech weapons in the world will not transform the U.S. Armed Forces unless we also transform the way we think...(  In addition, the NSPS on page 7552 states, (NSPS is a key pillar in the Department of Defense(s transformation(a new way to manage its civilian workforce...(   But, obviously the NSPS has not been well thought out.  Without having to follow the grade and pay retention statutes anymore, DoD cannot assure its employees that if they are reduced to a lower pay band without personal fault (e.g., reassignment to a lower paying position to accommodate a disability), they will not suffer a loss in pay.
There are no specifics on premium pay.  Like so many other fundamental aspects of the program, this is to be established in (implementing issuances( without publication in the Federal Register for public comment.  This is neither democratic nor transparent. What will happen to Title 5 overtime?  What will happen to compensatory time, Sunday pay, night pay, hazardous duty pay and holiday pay?  As things now stand, DoD can abolish all these types of pay.
Page 7579; (9901.211 Career groups.
DoD will document in implementing issuances the criteria and rationale for grouping occupations or positions into career groups.
AFGE Local 704 Comment: There must be a more professional approach to regulatory issuance.  First of all, U.S. OPM must issue the criteria and rationale for grouping occupations or positions into career groups.  Second, this must be done in a clearly transparent and democratic rulemaking, with notice and comment periods in the Federal Register. Again, it is not clear why Congress is allowing DoD to duplicate the functions of the U.S. OPM.
Pages 7580 ( 7584; Subpart C(Pay and Pay Administration
Page 7580; (9901.304 Definitions.
Bonus means an element of the performance payout that consists of a one-time lump-sum payment made to employees.  It is not part of basic pay.

AFGE Local 704 Comment: This allows the DoD to provide what may appear to be a pay raise to its employees, which will actually be a bonus.  In reality, salaries will be flat-lined, affecting employees retirement benefits as well.  This has been the experience of FAA employees who are subject to pay caps and estimate the loss of tens of thousands of dollars in cumulative raises and pension payments since 2002!  This will not be an employee “motivator.”
Contribution assessment means the determination made by the pay pool manager as the impact , extent, and scope of contribution that the employee(s performance made to the accomplishment of the organization(s mission and goal.
AFGE Local 704 Comment: This definition will ensure yet another level of subjectivism to enter into performance evaluations, ensuring political patronage and spoils.
Pay pool means the organizational elements/units or other categories of employees that are combined for the purpose of determining performance payouts.  Each employee is in only one pay pool at a time.  Pay pool also means the dollar value of the fund set aside for performance payouts for employees covered by a pay pool.
Performance share value means a calculated value for each performance share based on pay pool funds available and the distribution of performance shares across employees within a pay pool, expressed as a percentage or fixed dollar amount.

AFGE Local 704 Comments: It must be reiterated that the U.S. GAO found the following at the FAA:

· Many FAA managers and employees were critical of the new compensation system. 

· Nearly two-thirds of those interviewed disagreed or strongly disagreed that the new pay system was fair to all employees. 

· There was evidence of unfairness in disparities in pay.

· There was a general sense of unfairness over pay among FAA employees.

· Only 26 percent of managers said that the speed of hiring had improved.

· The number of grievances filed by employees represented by unions had increased.
· Managers and employees had mixed views on labor relations reform initiatives.

Pay Banding has not worked at FAA.  What has DoD done differently to make it work? 

Page 7581; (9901.323 Eligibility for pay increase associated with a rate range adjustment.
(a) Except for employees receiving a retained rate under (9901.355, employees with a current rating record above (unacceptable( will receive a percentage increase in basic pay equal to the percentage by which the minimum of their rate range is increased.

(b) Employees with a current rating of record of (unacceptable( will not receive a pay increase under this section.
AFGE Local 704 Comment: Given a large pay band, and little money in the pot, employees will not get much of a raise, if any.  What is the guarantee that people will come first and not weapon systems?  How will this new “pay banding” and “pay for performance” system work without money?  Where’s the motivation?
Page 7582; (9901.342 Performance Payouts
(a) Overview. (1) (...the performance payout is a function of the amount of money in the performance pay pool and the number of shares assigned to individual employees.

AFGE Local 704 Comment: Given a large pay band, and little money in the pot, employees will not get much of a raise, if any.  What is the guarantee that people will come first and not weapon systems?  ?  How will this new “pay banding” and “pay for performance” system work without money?  Where’s the motivation?

Page 7583; (9901.343 Pay reduction based on unacceptable performance and /or conduct.
An employee(s rate of basic pay may be reduced based on a determination of unacceptable performance and/or conduct.  Such reduction may not exceed 10 percent unless the employee has been changed to a lower pay band and a greater reduction is needed to set the employee(s pay at the maximum rate of the pay band.
AFGE Local 704 Comment: Many families in American society are currently living on the edge financially, including federal civilian employees.  It is bad enough not to get a raise in salary, especially when the cost of the basic necessities of life are constantly rising.  However, to reduce a person(s salary by up to 10% is nefarious!  In addition, NSPS provides no guidance for supervisors and managers to work with their employees to improve performance.  A supervisor, disenchanted with the (conduct( or (professional demeanor( of an employee, can either reduce an employee(s pay, or fire her or him.  NSPS will only contribute to additional bankruptcy and foreclosure actions.  Whatever happened to managing work and working with people?

Page 7583; (9901.352 Setting pay upon reassignment

(b) ...A reduction in pay under this section may not be more than 10 percent or cause an employee(s rate of basic pay to fall below the minimum rate of the employee(s pay band.  Such a reduction may be made effective at any time.

AFGE Local 704 Comment: Even a five percent reduction in pay, with an increase in the cost of living due to inflation will be enough to ruin many unfortunate DoD federal civilian employee(s and their family’s lives.  Is that the intent of these regulations?  Do as DoD says, believe as DoD believes, and you shall prosper?  Is that what Congress intended?
Pages 7584 ( 7586;Subpart D(Performance Management ((9901.401 through (9901.409):
AFGE Local 704 Comment: This subpart eliminates 5 USC Chapter 43, with its requirements for valid performance standards and a good faith opportunity to improve before an employee is demoted or fired.  Supervisors would be permitted to set performance expectations in such vague terminology as (teamwork( and (cooperation.(  The overall net effect of the NSPS regulations will be to instill FEAR for one(s job, and exert absolute CONTROL over the workforce.

· No more than one progress review per year will be required.

· Performance ratings will be used by supervisors to (adjust( employee pay (up or down).

· Performance ratings will not be grievable.

· No more whistle blowing or employee suggestions to improve work processes by the workforce for fear of being considered in bad (behavior( or (unprofessional conduct.(
It appears very clear that DoD has ignored history.  Most federal agencies, including DoD, came to realize that all the friction and misunderstandings caused by multiple-level performance ratings could be eliminated by a (pass/fail( system.  This allows supervisors to separate the employees who should stay from those who should go, and use other tools such as performance awards and time off awards to recognize superior performance.  On the basis of WHAT new information or studies is DoD going back to the “personality pageant” as employees grapple with supervisors over who has the best attitude or professional demeanor in the workplace.  The stakes are even higher: basic pay and retention in a Reduction-in-Force (RIF) are on the line.

Page 7585; (9901.405 Performance management system requirements.
(b) (4) Hold supervisors and managers accountable for effectively managing the performance of employees under their supervision as set forth in paragraph (c) of this section.
AFGE Local 704 Comment: The DoD(s NSPS appears to have been developed around the concept that federal civilian employees are over-compensated, with too much annual leave and holidays, who must be beaten back into submission.  Nothing could be farther from the truth.  DoD is the pride of the federal civilian employee system, and admired world over.  Our armed forces are the best in the world in large part due to the federal civilians employees who serve so faithfully.  The real problem is that managers and supervisors have not been held accountable up until now, and with NSPS, they can become even more unaccountable.

Page 7585 ( 7586; (9901.406 Setting and communicating performance expectations.
(b) Supervisors and managers will communicate performance expectations, including those that may effect an employee(s retention in the job. ... However, notwithstanding this requirement, employees are always accountable for demonstrating professionalism and standards of appropriate conduct, such as civility and respect for others. [emphasis added]
AFGE Local 704 Comment: The new terms (professionalism( and (standards of appropriate conduct(, along with “conduct” and (professional demeanor,” included in performance are totally inappropriate.  Performance standards and evaluation are separate and distinct from conduct and discipline.  Not of these new terms have been defined in the NSPS, allowing DoD(s Secretary, to whom the NSPS provides the sole, exclusive and unreviewable discretion in personnel matters, to do whatever he or she wants.  This is also a violation of Prohibited Personnel Practice at 5 U.S.C. 2102(10): “…discriminate based on personal conduct which is not adverse to the on-the-job performance of an employee, applicant, or others; …”
(e) Supervisors will involve employees, insofar as practicable, in the development of their performance expectations.  However, final decisions regarding performance expectations are within sole and exclusive discretion of management.

AFGE Local 704 Comment: First of all, it must also be remembered that under Performance Management(Subpart D, DoD managers will no longer be required to establish and communicate performance expectations through written performance elements and standards set at the beginning of the appraisal period!  It now becomes possible for supervisors and managers to (set up( employees who just don(t (fit in.”  Maybe these employees are the ones who raise objections as to how disabled veterans are treated or who question waste, fraud or abuse.  Under NSPS, these professional civilian employees can be given unachievable, unwritten performance standards and summarily fired.

Page 7586; (9901.408 Developing performance and addressing poor performance.
(b) If during the appraisal period a supervisor determines that an employee(s performance is unacceptable, the supervisor will ( 

(1) Consider the range of options available to address the performance deficiency, which include, but are not limited to, remedial training, an improvement period, a reassignment, an oral warning, a letter of counseling, a written reprimand, or adverse action defined in Subpart G of this part, including a reduction in rate of basic pay or pay band.
(c) As specified in Subpart H of this part, employees may appeal adverse actions (e.g., suspensions of more than 14 days, reductions in pay and pay band, and removal) based on unacceptable performance.
AFGE Local 704 Comment: DoD is moving away from a tried and true system with carefully laid out steps towards employee improvement to an unproven, questionable system allowing a myriad of supervisors and managers to each take their own course with their employees as they see fit.  Has anyone tallied up the cost of hiring employees, training them and then firing them only to hire new employees?  Whatever happened to managing work and working with people?
Page 7586; (9901.409 Rating and rewarding performance.
(g) A rating of record may be challenged by an employee only through a reconsideration procedure as provided in DoD implementing issuances.  This procedure will be the sole and exclusive method for all employees to challenge a rating of record.  A payout determination will not be subject to reconsideration procedures.
AFGE Local 704 Comment:  This new (rights” of the DoD Secretary are beyond the powers that any U.S. Congressional Representative, U.S. Senator or even the President has.  There is something very, very un-American about the phrase, “…sole and exclusive…” or the other phrase “…sole, exclusive and unreviewable….”   What is going on here?  It would appear that DoD federal civilian employees are now second class American citizens. 
Pages 7586 ( 7590 ;Subpart E(Staffing and Employment
Page 7586; (9901.501 Purpose.
(b) DoD will comply with merit principles set forth in 5 U.S.C. 2301 and with 5 U.S.C. 2302 (dealing with prohibited personnel practices).

NSPS Will Violate Merit System Principles (5 U.S.C. 2301 et seq.)

The NSPS violates the following Merit System Principle set forth at 5 U.S.C. 2301(2): All employees and applicants for employment should receive fair and equitable treatment in all aspects of personnel management....(  The only way this Merit System Principle could be upheld with the new NSPS regulations, would be if DoD supervisors and managers consistently treat DoD employees the same way, which is impossible given the absolute freedom they have individually to decide whether or not to award a raise or not, to reduce an employee(s pay or not, to summarily fire an employee or not, and so on.

The NSPS violates the following Merit System Principle set forth at 5 U.S.C. 2301(3): “…equal pay should be provided for work of equal value...(   Pay banding does not equate to equal pay for work of equal value.  

The NSPS violates the following Merit System Principle set forth at 5 U.S.C. 2301(7): “…Employees should be provided effective education and training ....(   So far, it appears that DoD will only provide (remedial training( as part of its consideration of the (..range of options available to address the performance deficiency....” cf. (9901.408 (b)(1).
The NSPS violates the following Merit System Principle set forth at 5 U.S.C. 2301(8): “..Employees should be-- (A) protected against arbitrary action, personal  favoritism, or coercion for partisan political purposes, and (B) prohibited from using their official authority or influence for the purpose of interfering with or affecting the result of an election or a nomination for election.”  DoD’s new personnel system sets up a political patronage and spoils system, the likes of which has not been seen since the pre-Pendleton Act days.
The NSPS violates the following Merit System Principle set forth at 5 U.S.C. 2301(9): “…employees should be protected against reprisal for the lawful disclosure of information which the employees reasonably believe evidences-- (A) a violation of any law, rule, or regulation, or (B) mismanagement, a gross waste of funds, an abuse of authority, or a substantial and specific danger to public health or safety.”   With the addition of terms such as (conduct( and (professional demeanor,” along with other new undefined terms such as (professionalism( and (standards of appropriate conduct” included in performance evaluations, there will be little to no whistle blowing at DoD.
The NSPS Will Encourage Prohibited Personnel Practices (5 U.S.C. 2301 et seq.)
5 U.S.C. 2302(1) will be violated because under NSPS DoD managers and supervisors are allowed to mix  (behaviors( and (other characteristics( into performance.  This is made more egregious by the fact that DoD has not defined these terms in the NSPS regulations, so they are open to all kinds of interpretation, including age, gender, race, even handicapping conditions that might impact how a person approaches work or “behaves.”  5 U.S.C. 2302(1) states that it is prohibited to: discriminate for or against any employee or applicant for employment-- (A) on the basis of race, color, religion, sex, or national origin, as prohibited under section 717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-16);(B) on the basis of age, as prohibited under sections 12 and 15 of the Age Discrimination in Employment Act of 1967 (29 U.S.C. 631, 633a); (c) on the basis of sex, as prohibited under section 6(d) of the Fair Labor Standards Act of 1938 (29 U.S.C. 206(d)); (D) on the basis of handicapping condition, as prohibited under section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 791); or (E) on the basis of marital status or political affiliation, as prohibited under any law, rule, or regulation; 

5 U.S.C. 2302(3) will be violated, which states: “ coerce the political activity of any person (including the providing of any political contribution or service), or take any action against any employee of applicant for employment as a reprisal for the refusal of any person to engage in such political activity;…”   DoD’s new personnel system sets up a political patronage and spoils system, the likes of which has not been seen since the pre-Pendleton Act days.
5 U.S.C. 2302(6) will be violated because the DoD NSPS sets up a “patronage” or “spoils” system that will “… grant any preference or advantage not authorized by law, rule, or regulation to any employee or applicant for employment (including defining the scope or manner of competition or the requirements for any position) for the purpose of improving or injuring the prospects of any particular person for employment;

5 U.S.C. 2302(8) will be violated because it sets up a system that evaluates employees on the basis of very subjective factors such conduct, professional demeanor, professionalism and standards of appropriate conduct … all undefined in the proposed regulations!   No employee with a mortgage and children in school will be willing to “…(A) any disclosure of information …  which the employee … reasonably believes evidences-- (I) a violation of any law, rule or regulation, or (ii) gross mismanagement, a gross waste of funds, an abuse of authority, or a substantial and specific danger to public health or safety…”
5 U.S.C. 2302(9)  will be violated because NSPS sets up a system that evaluates employees on the basis of very subjective factors such as conduct, professional demeanor, professionalism and standards of appropriate conduct … all undefined in the proposed regulations!   5 U.S.C. 2302(9) states that is prohibited to: (9) take, fail to take, or threaten to take or fail to take a personnel action against an employee or applicant for exercising an appeal, complaint, or grievance right; testifying for or assisting another in exercising such a right; cooperating with or disclosing information to the Special Counsel or to an Inspector General; or refusing to obey an order that would require the individual to violate a law;”   DoD will control how their employees express their beliefs and opinions, in addition to quenching any thoughts of being a (whistle blower( and alerting Congress of waste, fraud and abuse.  Attitude will become “bad behavior” or “bad conduct.”  An employee(s objection to waste, fraud or abuse will be considered a “non-professional demeanor,” and so on.
5 U.S.C. 2302(10) will be violated because unacceptable performance now includes very subjective factors such as conduct, professional demeanor, professionalism and standards of appropriate conduct … all undefined in the proposed regulations!   In addition, it will become all the more difficult to truly evaluate an individual(s contribution.  It becomes easier to repress good performance by judging a person(s behavior without criteria or standards.   5 U.S.C. 2302(10) specifically states that it is unlawful to “…discriminate for or against any employee or applicant for employment on the basis of conduct…”
Pages 7588 ( 7590; Subpart F(Workforce Shaping ((9901.601 through (9901.611)
Page 7589; (9901.605 Competitive area.
(a) Basis for competitive area.  The Department may establish a competitive area on the basis of one or more of the following considerations: (1) Geographical locations(s); (2) Line(s) of business; (3) Product line(s); (4) Organizational unit(s); and (5) Funding line(s).

Page 7589; (9901.606 Competitive group, (b) The Department may further define competitive groups on the basis of one of more of the following considerations.  (1) Career group; (2) Pay schedule; (3) Occupational series or specialty; (4) Pay band; or (5) Trainee status.

AFGE Local 704 Comment:  It is difficult to understand what DoD is accomplishing with the proposed changes to the Reduction-in-Force (RIF) regulations published by OPM at 5 CFR Part 351.  The proposal is neither simpler nor easier to administer.  It does give considerably less of an advantage to veterans and disabled veterans in a RIF.  It is also requires that performance ratings count for much more weight in retention standing than years of service.  The very subjective factors such as conduct, professional demeanor, professionalism and standards of appropriate conduct … all undefined in the proposed regulations, would allow DoD supervisors and managers to get rid of federal civilian employees they did not agree with or like, including disabled veterans.


Pages 7590 ( 7592; Subpart G(Adverse Actions ((9901.701 through (9901.721):
Page 7591; (9901.712 Mandatory removal offenses.
(a) The Secretary has the sole, exclusive, and unreviewable discretion to identify offenses that have a direct and substantial adverse impact on the Department(s national security mission.... [emphasis added]

(b) The Secretary has the sole, exclusive, and unreviewable discretion to mitigate the removal penalty on his or her own initiative or at the request of the employee in question.

AFGE Local 704 Comment:  The above proposal would provide for (mandatory removal offenses( for which no reduction in the penalty would be allowed.  No list of such offenses is given.  Instead, the proposal says that the Secretary can issue and change the list at will.  This is neither transparent nor democratic.  Why does the Secretary need (...sole, exclusive and unreviewable discretion...?(  Where are the CHECKS AND BALANCES?
Page 7591; (9901.715 Opportunity to reply.
(a) The Department will provide employees at least 10 days, which will run concurrently with the notice period, to reply orally and/or in writing to a notice of proposed adverse action.  However, if there is reasonable cause to believe the employee has committed a crime for which a sentence of imprisonment may be imposed, the Department will provide the employee at least 5 days, which will run concurrently with the notice period, to reply orally and/or in writing.
AFGE Local 704 Comment: In contrast to the current law, which requires 30 days notice before an employee can be subjected to an adverse action, the new regulation would allow employees only 15 days notice, with only 10 days to submit a reply to the proposal letter.

Pages 7592 ( 7594; Subpart H(Appeals ((9901.801 through (9901.810):
Pages 7592 ( 7594; (9901.807 Appellate procedures.
(d)(2) Neither the MSPB AJ, nor the full MSPB, may reverse the Department action based on the way in which the charge is labeled or the conduct characterized, provided the employee is on notice of the facts sufficient to respond to the factual allegations of the charge.

(d)(3) Neither the MSPB AJ, nor the full MSPB, may reverse the Department(s action based on the way a performance expectation is expressed, provided that the expectation would be clear to a reasonable person.
AFGE Local 704 Comment:  This subpart establishes a labyrinthine process for appealing adverse actions.  Adverse actions would continue to be appealed to MSPB administrative judges, but the judge(s decision could then be appealed to DoD, whose decision could then be appealed to MSPB headquarters, whose decision could then be appealed to the Federal Circuit.  The employer now gets four guaranteed (bites-at-the-apple( or opportunities to have its decision upheld, as opposed to two guaranteed opportunities under current law.  There is no indication as to who in DoD will review MSPB judges( decisions, nor what the requisite qualifications should be.  The standards in this subpart would seem to allow that person or persons to disagree with the judge for almost any reason, regardless of their qualifications or lack thereof.  Throughout this whole ordeal the employee remains out of work, since (interim relief( cannot be granted until the appeal reaches MSPB headquarters.

Under the new regulations, MSPB judges would have only 90 days to issue a decision.  The regulations put no limit on how long DoD can take to investigate and gather evidence before proposing adverse action.  Yet, somehow the employee is expected to be able to complete his own investigation, complete discovery, identify and prepare all witnesses and complete his legal research in less than 90 days.  In actuality, the employee will be allotted no more than a month for these tasks.  The reason is that it usually takes 30 days for the agency to submit its appeal file to MSPB and no MSPB judge is going to allow a hearing to be held any later than one month before he has to issue a decision.

This subpart would also allow MSPB judges to issue (summary judgment,( meaning a decision without a hearing.  Allowing a decision without a hearing is neither transparent, democratic, nor constitutional.  Amendment VII to the U.S. Constitution states, (In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law.(  However, DoD federal civilian employees will be denied this right!

Douglas Factors Gone … Why?

The Merit Systems Protection Board in its landmark decision, Curtis Douglas vs. Veterans Administration, 5 MSPR 280 (April 10, 1981), established criteria that supervisors must consider in determining an appropriate penalty to impose for an act of employee misconduct. In Douglas, the Board made a distinction between the determination whether any action should be taken and the determination of what is the appropriate penalty. To support taking any action there must be an adequate relationship or "nexus" between the misconduct and the efficiency of the service.  Why is DoD getting rid of a tried and true means of administering justice?  Under the current MSPB system, and Douglas Factors, to determine what penalty would be appropriate an Agency or Department must consider the following twelve (12) relevant factors both mitigating and aggravating:

(1) The nature and seriousness of the offense, and its relation to the employee(s duties, position, and responsibilities, including whether the offense was intentional or technical or inadvertent, or was committed maliciously or for gain, or was frequently repeated;
(2) the employee(s job level and type of employment, including supervisory or fiduciary role, contacts with the public, and prominence of the position;
(3) the employee(s past disciplinary record;
(4) the employee(s past work record, including length of service, performance on the job, ability to get along with fellow workers, and dependability;
(5) the effect of the offense upon the employee(s ability to perform at a satisfactory level and its effect upon supervisors( confidence in the employee(s work ability to perform assigned duties;

(6) consistency of the penalty with those imposed upon other employees for the same or similar offenses;
(7) consistency of the penalty with any applicable agency table of penalties;
(8) the notoriety of the offense or its impact upon the reputation of the agency;
(9) the clarity with which the employee was on notice of any rules that were violated in committing the offense, or had been warned about the conduct in question;
(10) the potential for the employee(s rehabilitation;
(11) mitigating circumstances surrounding the offense such as unusual job tensions, personality problems, mental impairment, harassment, or bad faith, malice or provocation on the part of others involved in the matter; and

(12) the adequacy and effectiveness of alternative sanctions to deter such conduct in the future by the employee or others. 

Under the proposed regulations, the only basis that DoD would use for mitigating a penalty would be that it is (so disproportionate to the basis for the action as to be wholly without justification.(   So, if an employee with 25 years of service, no prior discipline record, an excellent performance record, the offense was inadvertent, but the supervisor had personal animosity for her or him, and everyone else who committed the same offense got less discipline ( NONE of these things would justify mitigating the penalty.

The proposed regulations sharply narrow the grounds on which MSPB could mitigate a penalty, thus rejecting the (Douglas factors( which have been universally applied at MSPB and by arbitrators for a generation.  The comments accompanying the new regulations say that the (Douglas( decision (has meant that MSPB has exercised considerable latitude in modifying agency penalties.(  Rather, the MSPB has always been highly deferential to agency penalty selection.  Their most recent annual report to Congress is typical: in FY 2003, MSPB affirmed 80% of all agency actions and mitigated penalties in only 3% of appeals.  In DoD, MSPB affirmed 88% of agency actions and mitigated penalties in 2.9% of appeals.

Why No Attorney’s Fees?
The proposed regulations also attempt to ensure that employees who are successful in appealing adverse actions do not recover attorney(s fees.  Federal employees are often unable to find attorneys.  Attorneys represent appellants in less than half of all MSPB appeals.  Moreover, the MSPB sustains agency actions over 80 percent of the time.  The MSPB(s most recent annual report says that exactly seven (7) DoD employees got their adverse actions reversed or mitigated at MSPB in FY 2003.

The purpose of a fee award is not to punish the agency but to encourage qualified attorneys to represent federal employees on meritorious cases.  If the personnel action is unjustified, the employee should not have to bear the cost of clearing his name and his record.  What the employer knew or did not know at the time it took the action, or whether it was acting out of malice or bad faith, should not be the key factors in whether the employee can be reimbursed for his attorney(s fees.  What if the employee is simply innocent?  The employer accused him of misconduct and thought its evidence and its witnesses would prove the accusation, but they didn(t.  It is not in the interest of justice to make that employee foot the bill for the employer(s mistake.  The proposed regulations would also lead to protracted fact-finding by MSPB judges on what agency management did or did not know at the time it took the action.

Another objection to narrowing the basis for recovering attorney(s fees is that it is not permitted by the law.  One of the (non-waivable( sections of the law is 5 USC 5596, the Backpay Act.  This requires an award of attorney(s fees if the standards established under 5 USC 7701 are met.  Those standards are not as narrow as the proposed regulation, and those standards include the standards developed by the MSPB over the years in the (Allen factors.( 

Pages 7594 ( 7603; Subpart I(Labor-Management Relations
((9901.901 through (9901.928):
Page 7595; (9901.903 Definitions.
(7103. Definitions; application:

(11) "management official" means an individual employed by an agency in a position 

the duties and responsibilities of which require or authorize the individual to formulate, determine, or influence the policies of the agency; 
(13)"confidential employee" means an employee who acts in a confidential capacity with respect to an individual who formulates or effectuates management policies in the field of labor-management relations; 

AFGE Local 704 Comment: The Federal Service Labor-Management Relations Statute defines these terms as follows: Management official is: an individual employed by an agency in a position the duties and responsibilities of which require or authorize the individual to formulate, determine, or influence the policy of the agency. Confidential employee is:  is  an employee who acts in a confidential capacity with respect to an individual who formulates or effectuates  management policies in the field of labor-management relations.
Why does DoD feel compelled to duplicate certain aspects of 5 U.S.C. §7101 et seq. in these regulations?  Does DoD really believe that three (3) members of its Labor Relations Board, personally appointed by the Secretary, could possibly handle with any professionalism or thoroughness the work currently undertaken by the FLRA’s professional staff of over 200 employees in seven (7) Regional Offices?  Is the real plan to gut the unions and the rights of workers?
Page 7596; (9901.905 Impact on existing agreements.
(a) Any provision of a collective bargaining agreement that is inconsistent with this part and/or DoD implementing issuances is unenforceable on the effective date of the applicable subpart(s) or such issuances.

It appears that this section is nothing less than unconstitutional, and a wholesale assault on contract law.  Contracts are promises that the law will enforce. The law provides remedies if a promise is breached or recognizes the performance of a promise as a duty.  In authorizing NSPS, Congress could not have been clearer that DoD employees must retain the right to engage in collective bargaining.  (Collective bargaining( has a very clear meaning after decades of experience in the federal sector.
Under the proposed regulations, the definition of conditions of employment is modified so as to exclude determinations regarding pay.  This will deprive unions of the ability to bargain over any aspect of pay and will deprive employees of the ability to grieve such fundamental matters as the denial of overtime or premium pay.  The proposed regulations would forbid employees from grieving their performance ratings.  DoD says it will come up with some other process for this in the future.

The definition of a grievance is modified so as to disallow any grievance alleging a violation of a law, unless that law was enacted for the purpose of regulating working conditions.  The Privacy Act was not enacted primarily to regulate working conditions.  The First Amendment was not enacted primarily to regulate working conditions.  Yet, violations of those rights can have a profound affect on the working conditions of an employee.  There is no reason why these violations should not be remediable in the grievance procedure.

After narrowing the grievance procedure, the proposed regulations go on to take away the employee(s right to go outside the grievance procedure into court.   They say that if an employee has the option to grieve any particular issue, he may not file a lawsuit on that issue.  Congress obviously disagrees with the idea that federal employees should not have the same access to court as any other American citizens.  That(s why it amended 5 USC 7121 in 1994 to strike down exactly the same rule DoD now wants to revive.

The proposed regulations abolish collective bargaining in DoD.  Nearly all changes of any significance will be considered (management(s rights( and not subject to negotiations- not even over the procedures management will follow or appropriate arrangements for affected employees.  In short, DoD will impose the change.  No advance notice.  No bargaining.  For those topics where some sort of bargaining is still allowed, and assuming DoD does not consider the impact on employees (de minimis,( impasses will be resolved not by a third-party but by the Secretary(s hand-picked Labor Relations Board..
Page 7596; (9901.907 National Security Labor Relations Board.
Pages 7596 ( 7597; (9901.908 Powers and duties of the Board.
(1) Conduct hearings and resolve complaints of unfair labor practices, including complaints...

Page 7598; (9901.912 Determination of appropriate units for labor organization representation.
(b) A unit may not be determined to be appropriate under this section solely on the basis of the extent to which employees in the proposed unit have organized, nor may a unit be determined to be appropriate if it includes ( ... (2) A confidential employee; ... (4) An employee in an attorney position; ... (6) Both professional employees and other employees, unless a majority of the professional employees vote for inclusion in the unit.

Page 7600; (9901.916 Unfair labor practices.
Pages 7600( 7601; (9901.917 Duty to bargain and consult.
Except as otherwise provided in (9901.910 c), management has no obligation to bargain or consult over a change to a condition of employment unless the change is otherwise negotiable pursuant to these regulations and is foreseeable, substantial, and significant in terms of both impact and duration on the bargaining unit, or on those employees in that part of the bargaining affected by the change.
Page 7601; (9901.919 Collective bargaining above the level of recognition.
The decision to negotiate at a level above the level of recognition as well as the unions involved, is within the sole and exclusive discretion of the Secretary to determine and will not be subject to review.
All of the above sections of the NSPS are assaults on Federal Sector Unions and the rights they have gained since Executive Order 10988, Employee-management cooperation in the Federal service, signed by President John F. Kennedy on January 17, 1962.

The proposal would establish a new DoD National Security Labor Relations Board which would take over the functions now performed by FLRA.   The only task left to FLRA would be holding representation elections.  The DoD Labor Relations Board would decide all unfair labor practice issues and would rule on all appeals from arbitration decisions (except decisions involving adverse actions).

It is essential to remember that the FLRA was established by the Civil Service Reform Act of 1978.  FLRA was charged by Congress to provide leadership in establishing policies and guidance relating to Federal sector labor-management relations and to resolve disputes under and ensuring compliance with Title VII of the Civil Service Reform Act of 1978, known as the Federal Service Labor-Management Relations Statute.  In order to accomplish its Congressionally-mandated mission, FLRA has seven (7) district offices with just over 200 employees.  The FLRA represents the federal government's consolidated approach to its labor-management relations.  It is not possible for the three (3) member DoD Labor Relations Board to replace a nationwide system of professionals at the FLRA! 
The management rights portion of the proposed regulations is breathtaking in its repudiation of collective bargaining.  Under the proposal, management would not only retain the exclusive rights it now enjoys to make decisions without bargaining but it would not be required to negotiate even over the (impact and implementation( of most of its decisions.  Put more bluntly, the agency could simply implement a decision, with no advance notice to the union and no opportunity for negotiations of any kind.

The proposed regulations contain a number of provisions about national-level bargaining.   The proposed regulations state that there is no duty to bargain over national level issuances, such as DoD regulations.  NSPS states that DoD will decide, in its sole discretion, when to bargain over anything at a level higher than the level of exclusive recognition.  

Bargaining impasses will no longer be resolved by the Federal Service Impasses Panel.  Instead, the DoD Labor Relations Board will resolve them.  How fair will that be?
The proposed regulations take dead aim at two rights federal agencies have long resented - formal discussions and (Weingarten( meetings.  Under DoD’s new regulations, a union would be entitled to attend a formal discussion only where a new personnel policy or working condition is being announced.  The regulations would exclude formal meetings about EEO complaints from the coverage of formal discussions.  

As far as (Weingarten( meetings are concerned, the new regulations would overrule the Supreme Court(s decision that independent agencies acting on behalf of management, like the Office of Inspector General (OIG), must allow union representation.   DoD states that it will hold union representatives to the same standards of behavior in these meetings as any other employees.  DoD goes further and says that its new regulations reject the (flagrant misconduct( doctrine developed over the years by the FLRA (and the NLRB as well).  Does DoD have the authority to overturn not only legislation passed by the U.S. Congress, but U.S. Supreme Court cases?

The message DoD is sending is that union representatives will have no protection for any kind of vigorous expression of their viewpoints.

The proposed regulations will calculate the measure of an employees worth not as (highly valued human capital,( but as (substantially devalued human chattel.(  Federal employees expect and deserve better treatment from the United States government, and demand a thorough reconsideration and reevaluation of each set of options proposed in these draft regulations, incorporating meaningful employee feedback and substantive labor union involvement, to shape an appropriate NSPS that will truthfully address the mission-critical needs of DoD.


The NSPS must be pulled back and reworked, better yet, altogether scrapped as a poorly thought out idea.  There is not enough information in the proposal regarding job evaluation, pay, or performance management to make any reasonable assessment of the new system(s ability to function and provide the tools necessary.

Respectfully submitted, 

John J. O’Grady

President, AFGE Local 704

P.O. Box 0799

Chicago, IL 60690-0799
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