Sunday 13 March 2005

Frank Muccio’s comments on the proposed NSPS Regulations.
CHAPTER XCIX – DEPARTMENT OF DEFENSE NATIONAL SECURITY PERSONNEL SYSTEM
SUBPART A – General Provisions


Sec. 9901.101
“Credible and Trusted etc ...”


I don’t believe this is true and the record to date confirms my belief.


Sec. 9901.108 (a)

I strongly desire congressional and independent evaluation of implementation vice proposed.

SUBPART B – Classification


Sec. 9901.212 (d)

Refers to Sec. 9901.504 (Non-citizen hiring) in regards to qualification standards and requirements, this seems to be in error.

SUBPART C – Pay and Pay Administration


Sec. 9901.342 (d) (4)

I don’t fully understand this section. What my concern is is that a bonus will be given in lieu of an increase of basic pay. This is not acceptable.

Sec. 9901.373 (d)
Regarding returning to official position of record prior to conversion, I would hope that personnel action on the same day would return that individual back to their temporary promotion.

SUBPART D – Performance Management

Sec. 9901.409 (g)

My negotiated labor agreement contains a grievance procedure to challenge rating of record decisions. This would specifically exempt ratings from that process giving it over to an as yet issued DoD implementing issuance. Something this important needs to be heard by what is perceived to be a fair process. I don’t know that DoD is trustworthy. I am skeptical.
Sec. 9901.409 (i)

I strongly oppose any changes to existing RIF rules.

SUBPART E – Staffing and Employment

Sec. 9901.502
“DoD will prescribe”


Take this it’s good for you. Cheap shot but it describes my feelings.

SUBPART F – Workforce Shaping


Sec. 9901.604 (b) (1)
Coverage


Reduction in Force is so important it should remain under 5 CFR part 351 exclusively.


Sec. 9901.607 (a)

Retention Standing

Notwithstanding that 5 CFR part 351 should remain in force without modification having rating of record come before creditable service would be a major change and would lend one to believe would have the purpose of eliminating loyal employees who DoD would prefer to separate from service rather than train.
SUBPART G – Adverse Actions

Sec. 9901.702
Waivers

There is no compelling need to move coverage under 5 U.S.C. chapter 75 or chapter 43 for DoD employees. I strongly disagree with this subpart in its entirety.

Sec. 9901.704 (d) (9)
Coverage

Why exclude members of the NSLRB ?

Sec. 9901.712 (a)

Mandatory Removal Offenses

This is incredible, not a single offense is identified that would warrant such an action and the idea that the Secretary’s decision is un-reviewable is unacceptable.

SUBPART H – Appeals
Sec. 9901.802
Applicable legal standards and precedents

MSPB should not be limited and DoD should not presume that authority.

Sec. 9901.803
Waivers

I strongly disagree with the proposed changes to the appeals process. Again with no compelling need DoD would afford me less appeal rights than other civil servants.

Sec. 9901.807 (h) (1)
Appellate procedures

Please strike the last sentence “For the purpose ...”

This is a flagrant attempt to limit the department’s liability.

Sec. 9901.807 (k) (3)

The discovery process is critical and needs to be as comprehensive and complete as possible. Motions to limit discovery should be rare. Also, any and all information should be provided even when granted with only nation security intelligence data restricted.

Sec. 9901.807 (k) (3) (ii)

There should be no limits on the number of interrogatories or depositions made by these or any other regulation.
Sec. 9901.807 (k) (6)

MSPB should have the ability to modify the penalty imposed by the department because they are supposed to protect us from prohibited personnel practices.

Sec. 9901.808 (d)

The accused should not be tried twice.

SUBPART I – Labor Management Relations

Sec. 9901.905 (a)

My current conditions of employment are governed by my negotiated collective bargaining agreement. For the department to proclaim unilaterally that the agreement is rendered unenforceable is unconscionable and further to state that appeal is to the NSLRB is preposterous. Last I knew I was still a U.S. citizen and had not joined the armed forces. Just because I work for DoD does not mean I should be subjected to this kind of autocratic rule.

Sec. 9901.907

The NSLRB members should be nominated by the Director of OPM and confirmed by a panel composed of an equal number of representatives from DoD and UCDW (United Coalition of DoD Workers). This would provide highly qualified and acceptable candidates and give some credibility that this new board is not being created for the sole purpose of creating an internal board to rubber stamp whatever the Secretary wants. To have the Secretary hand pick the members of the NSLRB is an obvious admission of that intention.

Sec. 9901.912

Currently some employees engaged in personnel work and employed in attorney positions are in established union represented bargaining units. The FLRA has allowed this and I don’t think DoD should have the right to disallow it.

Sec. 9901.914 (a) (2) (iii)

Please strike the last sentence “Such right will not apply to ...”
The exclusive representative needs to be present at all examinations of bargaining unit employees.

Sec. 9901.914 (a) (4)

The employee representative when serving in that capacity is an equal to the management representative and nothing less. This is a fundamental principle which should not be changed.

Sec. 9901.914 (c) (2)

Disclosure of information requested should be provided regardless of alternative means of obtaining or the belief that proper discussion should suffice.

SUPPLEMENTAL INFORMATION

Page 7553
The Case for Action 


“and the labor system encourages a dispute-oriented adversarial relationship”


“high performers and low performers are paid alike”

These are intentional and inaccurate misrepresentations made to advance this administrations agenda.

“demonstration projects ...      has positive results”

In who’s opinion? I believe the opposite to be true.

“contemporary and flexible”

Buzz words, when you get to the substance of the proposal, it is regressive and more prone to political manipulation.

Page 7556
General Provisions – Subpart A

I want my exclusive representative to have substantial influence in all DoD implementing issuances from concept to issuance.

Page 7563
Staffing and Employment – Subpart E
“eliminate the category of “career-conditional employment” ”

I do not agree with this simplification. As an appointed career employee I feel that the 3 year conditional requirement and distinction is a fair and good requirement.

Page 7564
Workforce Shaping – Subpart F

Length of service should be before performance rating for retention purposes. Since, a recent performance appraisal may easily be manipulated and may not be a reliable indicator of individual merit.
Page 7567
Appeals – Subpart H

5. Standard of Proof

Performance action under chapter 43 is “substantial evidence” there is no justifiable reason to raise the standard for DoD employees and not all civil servants.

7. Penalty Review

Again restricting MSPB authority to mitigate penalties for DoD employees is not fair and in the name of national security is an outrageous claim.

Page 7569
Labor Management Relations – Subpart I

4. Impact on Existing Agreements
To make existing agreements unenforceable and appeal able to the NSLRB is heavy handed and mean spirited as well as indefensible in terms of national security.

Page 7570
Labor Management Relations Subpart – I

7. Management Rights

“make determinations with respect to contracting out”

“take action without advance notice to the union”

This is not right; this is management arrogance and will be imposed under the guise of national security.

9. Determination of Appropriate Units for Labor Organization Representation
“Employees in all types of personnel work are excluded”
“Finally, this section removes attorney positions”

I really protest. I didn’t realize personnel office workers and attorneys were a threat to national security.
12. Unfair Labor Practice

Sec. 7116 (a) (7) should stand and ULP’s should be processed through the FLRA not the NSLRB. This is a grab for power by DoD it is overreaching, unreasonable, and unwarranted and has nothing to do with national security.

Pages 7573 and 7574
E.O. Regulation Review

In my opinion this proposed implementation of NSPS will not deliver as advertised and the cost estimates are intentionally low and will in fact be tens if not hundreds of times more costly. Everything stated in this section should not be believed, but be held to close scrutiny.

