Comments on the NSPS System proposed by the Department of Defense.

5 CFR XCIX and Part 9901

Pay and Pay Administration – Subpart C

Setting and Adjusting Rate Ranges


Adjusting Rate Ranges and Local Market Supplements:

The problem with this section starts with a statement “Availability of Funds”.  There is no requirement to fund the money needed for raises and as can be seen from “FEDWeek Issue: Wed, Feb. 9, 2005 Item 2:

“2. Wider Reforms Sought, But No Performance Fund
The White House budget does seek any funding for the 
"human capital performance fund," which Congress 
authorized in late 2003 at the administration's request. 
In the prior two years, the administration sought $300 
million for the fund to be parceled out to top performers 
across government, but Congress appropriated only $1 
million-just enough to set up the fund on paper-in 2004 
and denied any funding for 2005, saying that rewards for 
performance should be handled by each agency within its 
own budget. Meanwhile, the budget proposal formally calls 
for expanding to other agencies the alternative personnel 
authorities being put in place at the Defense and Homeland 
Security departments-which include, among other things, 
an emphasis on pay for performance-but does not lay out 
in detail what it is proposing to do.”

The White House and Congress do not see the need to pay for performance in the Department of Defense system, how will you guarantee there will be money available to pay for performance in future years.  


Performance-Based Pay:

Again you mention: “dollar value of funds” and “amount of money in the performance pay pool” and it is not supported by any requirement of the White House or Congress to fund.  


Annual Performance-based Payouts:

Again you mention: “Employees will receive annual performance-based payouts based on their rating of record and assigned shares.  Each rating level will have a share or range of shares associated with it.” It is not supported by any requirement of the White House or Congress to fund.  


Rating Methodology: DoD:

You mention “These recommendations will then be reviewed by the pay pool panel to ensure equitable rating criteria and methodology have been applied to all pay pool employees.”  The pay pool panel has never been identified and the standards for judging equitable rating criteria and methodology for pay pool employees have not been set.  


Performance Pay Pools:

You mention “The amount of money available within a pay pool is normally based on the money that would have been available for within-grade increases, quality step increases, promotions between grades that have been banded in the NSPS pay system and applicable across-the-board pay increases.  Funds previously used for end-of-rating cycle performance awards or incentive awards may also be used to fun the pay pool.  Note that the provisions of 5 U.S.C. chapter 45, “Incentive Awards,” remain in place to provide a valuable means to recognize employee achievements throughout the rating cycle.”  Again there is no requirement for the White House or Congress to fund the pay pool.  If the money was available previously it does not mean the money will be available today.  


Other Performance Payouts:

You mention “Extraordinary pay increases (EPI), organizational achievement recognition, or other special payments may be paid to employees in accordance with implementing issuances.  The amount of such payments may not cause the employee’s basic pay to exceed the maximum rate of the employee’s assigned pay band.”  You cannot expect employees near the top of their pay band to exceed expectations if you do not pay them for their services.  

Pay Administration


Reassignment:

You mention “… pay may be set at a higher rate within limitations specified in DoD implementing issuances.”  Since this is the NSPS regulation all aspects of the regulation must be published or it should be removed from the regulation.  You cannot reference something to be published at a later date.

Reduction in Band:

Again you mention “For other involuntary moves, any reduction in pay will be limited in accordance with DoD implementing issuances.”  Since this is the NSPS regulation all aspects of the regulation must be published or it should be removed from the regulation.  You cannot reference something to be published at a later date.

Coverage:

You mention “Employees performance during performance management provisions.  DoD will decide which of those categories of otherwise eligible employees are covered by the Departments new performance management system or systems.  The proposed regulations also allow DoD to develop, implement, and administer systems tailored to specific organizations and/or categories of employees.”  This is obviously arbitrary and capricious.  These standards and those covered must be published with these regulations.  We must be sure there is no nepotism or favoritism in these regulations.

Performance Behavior Accountability:

This section discusses supervisors and managers ability to recognize impact of behavior, good or bad, on performance outcomes of the employee and the organization.  This section does not address, as it should how supervisors and managers will be trained to recognize behavior in a consistent manner.  This brings up a global point about Naval Shipyards.  Supervisors and managers at the Naval Shipyards not only supervise personnel they also work.  These requirements will not allow a supervisor to perform any work because all their time will be taken up managing employees.  There will be a need to replace these highly skilled employees because work will not be accomplished as it was prior to the issuance of these regulations.

Performance Rating Challenges:

You mention “Because of the unique nature of such challenges, the implementing issuances will prescribe a separate reconsideration process that will afford every employee an opportunity to seek appropriate redress.”  These implementing issuances must be published with these regulations.  Employees must know they will be treated fairly under this rule.

Staffing and Employment – Subpart E:

Probationary Periods:

Under this title probationary requirements are discussed however there are no certain categories of positions identified where a probationary period would be required.  Again this is arbitrary and capricious the DoD must define these positions or remove the section that refers to probationary periods for existing DoD employees.

Adverse Actions:

2. Mandatory Removal Offenses:

Under this title Mandatory Removal Offenses are discussed but there is no list identifying what the removal offenses are and this is arbitrary and capricious.  Surely the DoD by now knows what removal offenses are and these should be published under this title.

Appeals – Subpart H:

8. Attorney Fees:

Under this title Attorney Fees are discussed and an exemption for paying attorney fees when management did not take the time to determine all the facts in a case are presented.  Management not taking the time to investigate before taking legal action on an employee is egregious and unforgivable this should be removed.  

Labor-Management Relations-Subpart I:

7. Management Rights

This chapter discusses removing certain actions from bargaining.  While it is understood that the DoD would like to take fast action it is better to take the correct fast action with input from bargaining units.  These changes should be restated with a time limit to the bargaining unit for completion of the changes.  

12. Unfair Labor Practices:

Managements Unfair Labor Practices should completely comply with chapter 71.  7116(a)(7) should be reinstated in this section because no changes should be made to a collective bargaining agreement.   If changes are required the DoD should make them through another collective bargaining agreement not through arbitrary and capricious actions and both parties should be required to act in good faith.

15. Collective Bargaining Above the Level of Recognition:

As in 12. Unfair Labor Practices no changes should be allowed to collective bargaining agreements unless it is with another collective bargaining agreement.

9901.313 National security compensation comparability:

There is no requirement for the White House or Congress to fund this program.  As can be seen from the response to Adjusting Rate Ranges and Local Market Supplements.  

9901.322 Setting and adjusting rate ranges:

Minimum and maximum rates of pay should be adjusted by the same percentages because the DoD could be arbitrary and capricious and not adjust the minimum rates of pay and increase the maximum rates of pay so that employees do not receive percentage increase in rate of pay when band levels are adjusted.

9901.342 Performance payouts:

You mention “…the amount of money in the performance pay pool and the number of shares assigned to individual employees.”  As can be seen from the response to Adjusting Rate Ranges and Local Market Supplements the White House and Congress are not required to fund these programs.  

9901.361 General:

This chapter should be removed.  Here at Norfolk Navy Shipyard we work many hours of overtime to complete the boats on schedule.  If overtime pay is cut and base pay is not increased it is very likely that the Navy schedule will be impacted.  If any of these steps are to be implemented they should be spelled out in the regulation and not implemented under 12. Unfair Labor Practices or 15. Collective Bargaining Above the Level of Recognition or any other chapter in this regulation.

Global view of the proposed regulation:

The 5 CFR Chapter XCIX and Part 9901 National Security Personnel System; Proposed Rule is in direct conflict with the program Admiral H. G. Rickover set up when he started the Nuclear Navy.  When reading Admiral H. G. Rickover’s letter (NAVSEA Letter Ser 08-2175 o f16 August 1979) it becomes apparent that DoD or OPM was not cognizant of the requirements of the Nuclear Navy.  While this proposed rule could quite possibly be implemented in other areas of the DoD it would not work in the Nuclear Navy.  

The Nuclear Navy has been set up so that if problem is identified the process will be stopped and analyzed to correct the problem.  This proposed rule would short-circuit this requirement because people will be rushing around to finish jobs without paying attention to the details so they will be judged well by their supervisor.  The Nuclear Navy has had no major accidents with nuclear reactors.  If this proposed rule is implemented the chance of a nuclear accident will increase significantly, and one accident will shut down the Nuclear Navy.  This would occur because planning and training would be cut and these two items are the keystone to the Nuclear Navy Program.  This was proven from the commercial nuclear industry, which was shutdown, by the Three Mile Island mishap.  The Three Mile Island mishap occurred because maintenance lines to the emergency feedwater pumps were closed while performing maintenance and not reopened.  

Supervisors under these regulations would be required to spend most of their time managing personnel.  This would stop Code 2300 management from being able to perform any work.  These managers are the most experienced personnel in the shipyard and they would have to be replaced either by personnel to manage people or by others to perform the work they are no longer able to perform.

Overtime pay is required in Code 2370 because personnel in Code 2370 work many hours of overtime.  If overtime pay is stopped the Navy schedule will be impacted.  

This proposed rule is vague.  The rule must be complete because filling in the blanks after the rule is promulgated would be considered arbitrary and capricious and would be a cause to involve lawyers.

