The subject of performance ratings for full or part time union representatives is not addressed under NSPS.  Also, Mary Lacey indicated during her Washington Post interview (23 Feb 2005) that the NSPS creators are still looking for ideas on how to rate full time union officials under NSPS pay-for-performance, and that ideas should be submitted.  Although the union to which I belong does not have full time officials, it does have part time union leaders who spend a significant amount of their regular work hours on official time for union duties.  Problems arise when it comes time for supervisors to rate these union officials, due to lack of understanding of official time and lack of formal guidance or clear case law on the subject.  Under NSPS, with annual cost-of-living increases, pay raises, and RIF retention status tied more strongly to performance ratings, a sub-par rating could now be devastating to an employee who wants to serve as a union representative.  The attached language is from a MOU that our union is currently negotiating with our management.  It contains language that may be helpful to the NSPS creators.  Jim Winward, IFPTE Local 3: 

 Proposed Memorandum of Understanding
 

1.  Union representatives will make "appropriate arrangements" with their supervisors for use of Official Time as described in the Labor Management Relations Agreement between the Agency and respective union.  Permission to leave the job site will be granted (normally within 30 minutes) unless approval will have an adverse impact on compelling needs of the employer in which case an acceptable alternate time will be permitted or the representative will be allowed to contact an alternate representative to attend the problem.  "Appropriate arrangements" will vary depending upon the role of the representative in the union, the nature of the employee's work, the urgency of the matter, the supervisor's whereabouts, and other factors.  Generally, each union representative and his/her supervisor will make a mutually acceptable agreement tailored to their specific circumstances.  Appropriate arrangements will include a process for requesting and granting official time for periods when a supervisor is out of the office. It is understood that no single agreement can possibly cover every possible scenario and that common sense will be applied by both parties, especially in the case of the leading union officials who require significant amounts of official time and who may be frequently interrupted while working.  Management will not arbitrarily insist upon changes to long standing appropriate arrangements without valid reason and without negotiations with the union.  Examples of appropriate arrangements include but are not limited to the following: 
· a pre-arranged schedule for union activities
· permission to leave the work site in advance based upon daily, weekly, or monthly projections 
· a voicemail/email notification for when a supervisor is out of the office
· notifying an acting supervisor or other designated official when a supervisor is out of the office
· placing a sign in the cubicle indicating that the employee is away on union business
· signing out on a dry erase board indicating that the union representative is out of the office on union business
· providing the supervisor with a cell phone number to call if the union representative is not at the union office.  
    
2.  The Agency Human Resources Office shall explain “Official Time” to appropriate supervisors as follows: Official time designates time on the clock or duty status used by unionized Federal employees to meet their representational responsibilities. Federal unions rely exclusively on the voluntary efforts of their members to support chapter activities. The law provides two kinds of official time: time to negotiate a collective bargaining agreement, which is guaranteed in the law, and time for all other activities, which is contained in the labor management negotiated agreement. 
    a. Official time to negotiate of a collective bargaining agreement is granted employees representing an exclusive representative as a lawful right. The number union employees cannot exceed the number of individuals designated to management in the contract negotiations. The term negotiations includes not only that time spent sitting at the bargaining table but also covers related activities, such as attendance at impasse proceedings. 
    b. Regarding official time for all other representational activities, any employee representing the union or any employee engaged in any activity covered by the law must be granted official time to engage in such activity to the extent that the union and agency agree that the use of official time is reasonable, necessary, and in the public interest. Official time is not a benefit or privilege conferred upon employees by the agency, but is mandated by the law. Employees engaged in covered activities have a right to official time. The union is obligated to make a reasonable effort to schedule the use of official time to avoid absences from agency duties. 
    c. The use of official time can be suspended only when the absence would cause substantial adverse effects on the work product of the employee's group and an alternative time is provided. An agency's ordinary workload is insufficient to suspend the use of official time. Official time is time on the clock or duty time. It is not time shifting-merely shifting the time when regular work is done. The activity for which official time is granted is assigned work, in most position descriptions to be found as "other duties as assigned." It is not an additional duty to be added on or superimposed upon the employee's regular work increasing an employee's total workload. Official time activities replace regular agency work.  When this would result in an immediate, substantial adverse effect on the work group's work product, time to make the necessary adjustments and accommodations is proper.  If necessary, to initiate this process, the employer or union will request negotiations to come to a reasonable accommodation. 
 

3.  Agency personnel responsible for assigning work to union representatives shall make the necessary accommodations to the union representative's workload to allow official time during duty hours.  Generally, an employee’s workload assignments for the agency will be adjusted in proportion to his/her official time for union representative duties.  For example, during a normal 40 hour work week, a union representative who spends 20 hours of official time during the week will only be responsible for performing 20 hours of agency work during that week, and will not be held accountable for a full 40 hours worth of agency work for that week.  It is understood that a union representative's overall productivity and quantity of work will be reduced in direct response to his/her official time, particularly for leading union officials. Supervisors shall not attempt to coerce union officials into working extra hours on their own personal time to make up for lost work hours due to official time.   
 

4.  Agency personnel responsible for rating a union representative's work performance shall make a proportional assessment based upon actual hours spent on the job (minus official time used during work hours) in determining a union representative's annual performance rating.  An employee’s pay and performance ratings shall not be negatively impacted in any way by his/her decision to serve as a union representative, or by his/her use of official time for union duties spent away from agency work.  For example, if a union representative spends 50% of the rating period on official time for union duties and 50% of the rating period on agency work assignments, then he/she will only be rated based on the 50% of hours spent on work assignments. When the rating official cannot determine a reasonable rating because a union representative's official time fills nearly all of his/her work hours, then the mode performance rating shall be given.  The mode performance rating shall be based upon the ratings of other employees within the organization who occupy the same job series and grade (or similar job series as agreed upon by the union and employer if the union official occupies an unusual job series).

5.  The Agency shall not lower a supervisor’s productive-to-overhead cost ratio, or penalize a supervisor’s rating in any way, as a result of his employee(s) charging official time (usually an overhead job order number) for union duties.
