Just on the face of the NSPS enabling legislation, it would appear that the Department of Defense (DOD) is already in violation of Congressional mandate.
Public Law 108-136, Section 1126(2) requires a fair, credible, and transparent employee performance system. This information is tucked away in the archives of the NSPS website with no indication on the Home page as to where the information is. Fairness and transparency is hardly at work here.
Section 1126(3) talks about the linkage between the performance system, appraisals, and the agency’s strategic plan, but this is not found. All that is found are vague, catch-all statements such as “communicates routine task status/results as required”. This is not pay-for performance, it only reiterates many of the descriptions in the current civil service system, i.e. TAPES.

Section 1126(5) addresses training for supervisors, managers, and employees. Training has yet to be seen or described and yet Spiral 1.1 is set to begin within only a few months.

Section 1126(7) addresses effective safeguards. My problem with this is that granting the broad powers to management under the NSPS proposed regulations would be completely hostile to this section.
Turning to the proposed regulation itself:

Section 9901.102(c) gives the Secretary the authority to apply the system fully, partially, not at all, or in a hybrid manner. This could, and probably will, lead to employees in the same or very similar positions working under different rules.

9901.105(c) gives DOD authority to classify positions. This ability should remain with the experts, OPM, and not be diluted by DOD’s input. There are no problems with the current system of requesting position descriptions from OPM or submitting new ones to them that I am aware of. Let us not reinvent the wheel.

9901.342 (a)(2) gives appraisers too much power. It is open to abuse in this instance because an employee’s rating of record can be updated and changed at a whim.
9901.343 Pay reductions or band reductions could leave employees in severe financial binds. This section should be stricken. Unacceptable performance needs to be counseled and corrected. Cutting a person’s pay does not give them any incentive to improve.

9901.354(a) Again, we have the same problem as in 343. Allowing DOD to set pay anywhere within a band could open the process to managers acting in an arbitrary and capricious manner. If you get along you get good pay, if you are a loner you get nothing.

This brings up the question of the relationships between employees and supervisors/appraising officials. The sections on appraisals will most likely have a chilling effect on the First Amendment rights of employees. Employees will become afraid to criticize employers or ‘the golden boys and girls’, for fear of a bad rating. This stifles the freedom of speech issue as clarified in the Supreme Court’s decision in Pickering v. Board of Education (1968).
9901.373(a) What happens when an employee is placed in a band where the maximum salary is less than what the employee currently makes?

9901.406(b) Managers and supervisors have enough trouble explaining expectations under TAPES. It seems unlikely they will do any better under NSPS.

9901.409(b) conflicts with 9901.409(h). How can an additional rating of record be made under ‘b’, and yet the appraisal under ‘h’ not be a rating of record? This needs to be resolved. Additionally, this is open to abuse by bad managers who may have an axe to grind against an employee.

9901.712(a) These offenses need to be spelled out.

9901.712(d) gives DOD carte blanche to remove employees. Although the section states, “for offenses other than those identified by the Secretary as an MRO”, it makes all workers ‘at-will employees’. That is to say, we will all be working at the pleasure of the supervisory official that will be in the position of determining the nature of the “offense”.
9901.715(b) is an egregiously bad section. To deprive someone of the opportunity to cross-examine evidence and witnesses is a violation of the Fifth Amendment of the Constitution of the United States. This right to cross-examine was explicitly protected by the U.S. Supreme Court in its opinion on Goldberg v. Kelly (1975). Indeed, in Goss v. Lopez (1975), the Court found that students suspended from school had a right to informal give-and-take with school officials. How much more adversarial is dismissal from a job as opposed to a minor student’s suspension from a school. This section is likely in violation of section 554 of the Administrative Procedures Act of 1946. Additionally, in Cleveland Board of Education v. Loudermill (1985), the Supreme Court determined that employees must have the right to confront in order to preserve due process.
9901.801(k)(3) might be a violation of the Freedom of Information Act, as well as the due process clause of the Fifth Amendment and the procedures set forth under the Sixth Amendment, requiring a the nature and cause of the accusations be supplied to the defendant.

9901.801 (k)(3)(ii) and 9901.801 (k)(3)(iii) appear to contradict each other. How can a party both be limited to a single set of interrogatories and yet be permitted to file a motion for further discovery? This makes no reasonable sense. The Sixth Amendment makes no distinction concerning how much evidence a defendant may cross-examine.

9901.905 (a) leaves any current contracts with unions out in the cold at the whim of the Secretary. This constitutes a breach of contract.

9901.907 (d)(2) Allowing the Chair to be the tie breaker when he or she would be appointed by the Secretary under (b) could open the NSLRB to potential conflicts of interest. It would be far better for the Chair, if not the entire Board, to be appointed be a neutral third party.
9901.907 (e) There seems to be no appeal from the decisions of the Board under this paragraph. This violates the Sixth Amendment in that the right to an impartial decision could easily be abused.

9901.910(a)(2) It has been stated that civilian employees could not be treated as military personnel, and reassigned at will. This paragraph puts the lie to that statement. The clause, “to assign employees to meet any operational demand”, goes far beyond ‘other duties as assigned’. Such language can only be construed to mean the assignments could be anywhere in the world. The scope of DOD’s operations encompasses the world.

9901.910 (i) reinforces this even more. It removes reviewability of decisions, gives the agency authority to deviate as desired, and in general gives management carte blanche to do as it wishes.

9901.912 needs to be removed in its entirety. The exceptions for determining a bargaining unit’s appropriate virtually eliminate most employees from being members. This is a union decertification section.

