Comment on Part II, Department of Defense, Office of Personnel Management, 5 CFR Chapter XCIX and Part 9901, National Security Personnel System; Proposed Rule, February 14, 2005.
General Comments;

This is a very complex document that contains legal and personnel terminology.  The document also contains numerous references to statutes, DoD directives, personnel directives and other references that are not readily available to the employees that will be affected by the proposed system.  The font used to prepare the document is also rather small which can discourage some from reading the complete document.  

I am very disappointed that a change as significant as the proposed National Security Personnel System was not given more publicity and the employees were not provided formal notification of the proposed changes.  After reading the document I am concerned that I have misinterpreted some of the rules simply because of the complexity of the wording and the multiple references to other statutes, DoD directives, personnel directives, and other parts of this directive.  I first became aware of the proposed rule (please note the date and time) via the below e-mail;

“I was directed by Maxwell Civilian Personnel office to send this out to all OSSG civilians.  I have no answers to any questions on the subject of this email.  If you have questions, please call 42 MSS/DPCE. 
______________________________________________ 

From: 
Sent:
Thursday, February 17, 2005 3:15 PM

To:
Maxwell-Gunter/Civilian Workforce

Cc:

Subject:
 NSPS Federal Regulations

Importance:
High

The National Security Personnel System (NSPS) Federal Regulations were published in the Federal Register on 14 Feb 05 and may be viewed below and at:  (<www.cpms.osd.mil/nsps>). The website has background information, the actual regulations, and the on-line comment card for easy submission of recommendations, suggestions, and comments. Employees are encouraged to submit comments on this proposed system. The deadline for submitting comments is Wed 16 Mar 05. “

It can be readily seen that there is no information in the forwarding e-mails to draw attention to the significance of the document and its potential impact on the employees.  Likewise looking at the title many employees would assume that the document was not applicable to them.
I would believe the Secretary or some responsible official would take the time to develop a briefing on the proposed system and create a team of experts to brief the proposed changes to ALL affected employees.  If a traveling team is not feasible then I would highly recommend a computer based briefing be created and forwarded to the local Personnel Office for presentation to all assigned civilian personnel.  The proposed rules changes will have a major impact on civilian employees in the Department of Defense and I think we deserve at least the facts surrounding the proposed change to the Department of Defense Personnel System, the merit promotion system, and the pay system.  To do less than provide clear concise information and answers to legitimate concerns is less than fair to the men and women that make up the Department of Defense workforce.
Comments by Subpart;

General Provisions – Subpart A

Eligibility and Coverage – This section states “In addition, DoD and OPM will involve SES members and other interested parties in the design and implementation of any new pay system for SES members employed by DoD.”  If this is the case with SES members, were GS/GM and other categories of DoD employees involved in the development of the proposed pay system for GS employees?
Pay and Pay Administration – Subpart C
Adjusting Rate Ranges and Local Market Supplements – The fact that rate range adjustments and local market supplements will differ by career group, pay schedule, or pay band and minimum and maximum of a range may be adjusted at different rates will make it almost impossible for an employee to determine his/her rate of pay.  This also has the potential for widespread misuse by management to reward and punish based on factors other than performance.  This has the potential to discourage highly skilled personnel from choosing a career in Federal Civil Service in the Department of Defense.  Since the “DoD may establish ranges of basic pay for bands with minimum and maximum rates set and adjusted” it appears a Federal Civil servant in another branch of the government performing comparable duties with comparable longevity could be paid substantially more than a DoD employee based on the DoD determination of the availability of funds.  I am not sure this will be an incentive to recruit or retain top personnel in DoD.
Performance-Base Pay;

Annual Performance-based Payouts – This process is confusing and warrants further clarification and explanation.  The proposed methodology is quite complex and has the potential to be driven by quotas.  Although quotas may be prohibited in the proposed system it will become an unwritten practice in order to manage the Rating Levels and the Shares given to each Rating Level.  The use of quotas in the current Appraisal and Performance Award system is strictly prohibited; however, quotas are used to manage the ratings and to remain within the allocated funds for Performance Awards.  The proposed system will make the use of quotas an almost necessity in the rating process.  Any time quotas become a factor in the rating process the workers suffer the consequences.  The Public Law, implementing directives, etc. can clearly prohibit the use of quotas but if the rating process is driven by funds, be it rate ranges, local market supplements, or performance awards, quotas in some form will be used by management to control which employees receive the higher pay or the largest performance award.
Reassignment and Reduction in Band;

Both topics provide for a maximum 10% reduction in pay based on unacceptable performance and/or conduct unless a larger reduction is needed to place the employee at the maximum rate of the lower band.  The levels of review prior to a reduction in pay are not addressed in either of these references.  I would hope that there would be sufficient levels of review of the impending reduction in pay prior to the final action.  I f supervisory personnel have the sole authority to involuntarily submit an action to reduce an employees pay the process is subject to abuse and misuse. 
Performance Management – Subpart D

Specific and detail training in conducting performance feedback and performance requirements must be provided to ALL supervisors prior to implementing the proposed changes.  Under the current system, quarterly feedback sessions with the employee is a requirement and is has high visibility with senior management; however, in many instances it is use to protect management rather than the employee.  For many supervisors the quarterly feedback session is a nuisance and takes less than five minutes per employee.  Since the proposed system relies very heavily on employee performance and the employees pay is tied directly to his/her performance supervisors MUST be provided the training to develop the skills for conducting meaningful and constructive feedback and performance requirements.  
Staffing and Employment – Subpart E

As currently written and without the detail background this process has a high potential for abuse by senior management.  If I am interpreting this subpart correctly, it basically gives management the authority to hire directly into an agency based on its determination that the position requires a specific set of skills. It does not appear that current employees can challenge for the position if management elects not to give them consideration.  

Workforce Shaping – Subpart F

The proposed RIF process allows management the flexibility to define the RIF competitive area to meet the current situation.  This leaves employees very vulnerable to a RIF action without any level of protection from being dismissed.  
Adverse Actions – Subpart G and Appeals – Subpart H

Both sections have reference to the minimum number of days and employees and the Department has to act on adverse actions or appeals.  It does not clarify if the minimum is calendar days or work days.  This should be clarified and if the minimum is calendar day’s consideration should be given to changing it to workdays or extending it to compensate for weekends and holidays.
Appeals – Subpart H

4.  MSPB Appellate Procedure Improvements;  

The improvements in this process appear to have as its basis the capability to expedite and streamline the appeals process.  Simply stated faster is not always better and most especially in dealing with employee rights and employment.  Again, this subpart contains several references to the time constraints placed on an employee to act or respond to certain actions but it does not clarify if the time is expressed in calendar days or work days.  It should be made clear if it is work days or calendar days and where the time is expressed as calendar days consideration of weekends and holidays should be made.

7. Penalty Review;
This area substantially limits the authority of the MSPB in mitigating penalties.  There does not appear to be any protective agent for the employee that is the victim of unfair practices by management.

8. Attorney Fees;

In other subparts employees are held accountable for actions “if a reasonable person should have known”.  Likewise attorney fees should be recoverable if the government took action based on facts “the government should have reasonably known at the time the action was taken”

Labor-Management Relations – Subpart I

7.  Management Rights;

If I am interpreting this material correctly it basically negates the union’s ability to protect the workers right from unfair labor practices.  This is one subpart that is very difficult for the lay person to interpret.  Briefings on the intent of the changes should be provided to ALL employees.

11.  Representation Rights and Duties;

Paragraph seven (7) of this topic addresses the right to discipline employee/union representatives and that the “Department will no longer be bound by FLRA’s “flagrant misconduct” standard or any other test developed through case decisions which may immunize union representatives engaged in otherwise actionable misconduct.”  This change will basically intimidate employees and prevent many from becoming employee/union representatives. An employee that takes on tough issues and is consistently successful may conceivably become a target of management and charged with misconduct.  Since the proposed system ties pay and retention to the rating system many employees will be reluctant to take on the task of employee/union representative if they know that they may be exposed to discipline by management for misconduct in the performance of their employee/union representative function.  This appears to be a potentially dangerous action to take against the employee’s right to representation by he union.   
16.  Grievance Procedures;

Paragraph one (1) last sentence excludes pay, ratings of record issued under subpart D of these regulations, and mandatory removal actions.  I am not familiar with the laws and cases cited; however, it appears that ratings of record should remain a grievance item through the union representative process.  The greatest area of misuse under the proposed system will be in the administering of ratings.  Employees should be provided ALL possible avenues to be protected to an unfair rating system established by management.  This is especially true in the establishment of rating quotas based on available funds for increases in pay and performance awards.  Like it or not the proposed system will drive quotas either official or unofficial.

Final comments;

Many DoD employees are within three (3) to five (5) years of retirement and have made calculations to project their retirement income.  The projections are based on the current pay system and took into account factors such as possible step increases and cost of living increases.  For some these projections were made some time ago and investment decisions were made based on the projections.  Implementing a new unfamiliar pay system this late in their career is grossly unfair and could potentially have a negative impact on their retirement plans.  It would appear that consideration would be given to “grand fathering” those employees within five (5) years of retirement if the employee agrees to sign a non-revocable letter of retirement prior to the implementation of the NSPS.  
I highly recommend a computer based briefing be developed on the proposed system and forwarded to civilian personnel office for presentation to ALL DoD employees.  We deserve no less than an opportunity to understand the National Security Personnel System before it is forced on us.

