April K. Mills, 
Private Citizen 

Nuclear Engineer of Puget Sound Naval Shipyard & Intermediate Maintenance Facility
Legislative Director, IFPTE Local 12

Bremerton, Washington

millshammer@hotmail.com

I. The open ended nature of this Federal Register submittal should concern those in Congress charged with oversight and responsibility for this nation’s defense.  The DoD press release continues to be, “Trust us.  We’ll tell you what we are going to do later.”  When will later have come?  Some suggested it would be in this Federal Register information.  It was not.  We are again delayed and requested to “trust”.  When national security is mortgaged on collateral of trust I become deeply concerned as a citizen of this great nation. Again, nearly every paragraph of the proposed regulation is couched in statements of, “will document,” “will designate,” “will develop,” “will make,” and “will establish,” to name only a few.  Congress should request strong, complete policy statements be provided.  
II. Department Issuances: The impact of these general policy statements on the “deckplate” success of the military support system cannot be defined based on the information provided in the Federal Register.  It is impossible to draw strong conclusion from a story outline, where all the details will be given later as “department issuances”.  

a. DoD created the authority to issue these Departmental issuances in Subpart A of the proposed regulations.  Congress authorized DoD to create a new system, but did they authorize DoD to continue to have the authority to create, and recreate, the personnel system for 700,000 people at will over the course of several years?  The suggestion of DoD in Subpart A that their authority to create a new personnel system remain fluid through Departmental issuances is an effort to subvert the statement of Public Law 108-136 that the authority of the NSPS expire in 2008.  Should Department issuances of Subpart A be accepted into law, it would provide the Secretary and DoD personnel the authority to change the personnel system at will well beyond the 2008 expiration of the reform law.
b. Additionally, DoD argues that it is essential that “the proposed regulations specify that there is no duty to bargain over DoD issuances (which includes Component issuances).” [Page 7572 of Federal Register (Vol. 70, No. 29/Monday, February 14, 2005/Proposed Rules].  It is clear therefore, that the power self-subscribed by DoD to itself through Subpart A must remain free from challenge or check by any body.  This statement should trouble every member of Congress.
c. Finally, DoD, in Section 9901.901 continues to use the department issuances language of Subpart A to removal all limits as imposed by Congress in Public Law 108-136 on the authority of the department to dismiss the comments of exclusive employee representatives by stating, “This labor management relations system addresses the unique role that the Department’s civilian workforce plays in supporting the Department’s national security mission.  These regulations recognize the rights of DoD employees to organize and bargain collectively, subject to any exclusion from coverage or limitation on the scope of bargaining pursuant to law, including this subpart and DoD issuances, applicable Presidential issuances (e.g. Executive orders), and any other legal authority.” Therefore, DoD agrees that employee representatives do have legal rights to bargain over some things, that is until there is a DoD issuance provided which eliminates those rights as well. Without a check upon DoD’s authority to issue a Departmental issuance as equal to law, there is no protection for employee rights.
III. The Role of Congress:

a. A patient’s family should not tell a doctor where to cut, but they can and should measure the doctor by his results.    The American people will judge Congress by the results of this new personnel system.  The first time a news report is issued that a ship did not sail or a tank did not reach the battlefield the American people will be asking Congress to own up to its responsibility as controlling voice over the policy that governs our civil service and military operations. 
b. By abdicating authority to DoD to create sweeping policy changes over the civil service personnel, Congress has not shed its responsibility for the success of that civil service and the military structure it maintains.  
c. Certainly reform is needed in several areas. However, sweeping reform which threatens mission success is unacceptable.   
d. Congress should demand targeted reforms in critical areas.  Some reform everywhere will likely only produce confusion and frustration.  Additionally, theory holds that process improvements in all areas that are not the constraining area to success will not produce the measurable success required and will instead steal resources from the truly successful reform areas.
IV. The Substantial Power of the Secretary without Checks and Balances: The tone of the Federal Register is concerning in the repeated times where DoD has feigned interest in maintaining employee voices within the new system while still trumpeting the absolute power of the Secretary.  Examples of this include:
a. Page 7558 of Federal Register (Vol. 70, No. 29/Monday, February 14, 2005/Proposed Rules) states, “While this process does not affect the right of the Secretary to make the final determination as to the content of implementing issuances, it offers the opportunity for employee representatives to participate meaningfully in the process and influence the further development and refinement of NSPS.” This statement would suggest that the comments of employees are welcome, but in the end they are powerless against the opinion of the Secretary.  To draw analogy would be to state that the child has the ability to challenge the parent, but ultimately the parent will have the final say.  It is clear therefore that the new NSPS does not maintain the successful balance of power between labor and management.  Without a strong balance the long term success of the system is in jeopardy.
b. Page 7570 of Federal Register (Vol. 70, No. 29/Monday, February 14, 2005/Proposed Rules) states, “The Department can take action in any of these areas without advance notice to the union…Where management is not required to negotiate over procedures stemming from the exercise of its rights, the proposed regulations provide a mechanism for obtaining an exclusive representative’s views and recommendations regarding such procedures.”  The statement that the Department may do what it likes, but will afterward ask for the opinion of the exclusive representative not only diminishes, but actually makes the opinion of the exclusive representative meaningless to the reality of the situation.  It is clear that the statement regarding inclusion of the exclusive representative after the fact is only an effort to conceal the true method for disregarding the validity of any suggestions by the employees’ representative.  
c. Page 7576 of Federal Register (Vol. 70, No. 29/Monday, February 14, 2005/Proposed Rules) states, “Implementing issuances means documents issued at the Departmental level by the Secretary to carry out any policy or procedure established in accordance with this party.  These issuances may apply Department-wide or to any part of DoD as determined by the Secretary at his or her sole and exclusive discretion.” The doubling of the strength of the statement by stating “sole and exclusive” reinforces the power structure deemed essential by DoD for success of any personnel system.  The belief that a system with provides any power to the employees of the system destroys the success of the system is insulting to all civil service personnel who have supported the successful application of America’s military strength at the point of necessity when called over the course of the past three decades when the current civil service system has been in effect.
d. The language is strengthened in Section 9901.712(a) of the proposed regulation, which states, “The secretary has the sole, exclusive, and unreviewable discretion…”  Again, this language and the grasp of power it suggests are significant.  
e. An iron-clad beaurocracy is one which regulates itself.  Through section 9901.905 of the proposed regulation, which states that the enforcement body for all disagreements between employee representatives and the Department is the National Security Labor Relations Board, a body consisting of personnel appointed by the Secretary, DoD has created an iron-clad beaurocracy.  There is no credibility in a system which provides for the prosecution to appoint and manage the judge.  Building on this flawed system is the authority in Section 9901.907, should the three member panel not produce decisions consistent with the Secretary’s wishes, for the Secretary to continue to appoint members to the panel until a majority of Board personnel carry out the wishes of the Department on a regular basis.  The actual language of the proposed regulation demonstrates how essential the Secretary believes this power is when it states, “The Secretary, in his or her sole and exclusive discretion, may appoint additional members to the Board…” 

V. Marginalization of Employee Representation: 
a. The removal of the rights of the exclusive representatives of employees, prior to the implementation of any additional provisions of the NSPS shows the intent of DoD to go forward with the reforms under a veil of secrecy and intimidation.  [Source: Page 7573 of Federal Register (Vol. 70, No. 29/Monday, February 14, 2005/Proposed Rules) states, “DoD plans to make the new labor relations provisions effective 30 days after the issuance of final regulations…DoD intends to implement the new HR system in phases, or spirals…] Without a strong, protected employee voice of the employee unions and under threat of dismissal or pay revocation under the new policies, employees will be cut off from their ability to oppose the changes, or speak up concerning the potential damaging affects of the policies when they transfer from beaurocratic theory to reality on the deckplates.  This power differential threatens to hide significant problems with the new system from the view of Congress and the American people until it is too late to recover.
b. The ability of an employee to be protected from adverse department action for any cause is threatened by Section 9901.715(f) of the proposed regulation which apparently authorizes the Department to disallow an employee’s representative for specified reasons which are determined valid only by the Department, not be an external body.  If the prosecution is also allowed to select the level of defense authorized, then the legitimacy of the prosecution is in question.  This again, shows the disproportionate power demanded by the Department in the NSPS, which continues to shape up as a system of Department management against its very citizen workers.  The notion that a civil servant is a subject of the Department first and respectable citizen second is deeply troubling.

c. The view of DoD with regards to Labor Organizations is made clear through the definition provided in Section 9901.903 of the proposed regulation.  Through allusion to all evil principles, such as racism, communism, or terrorism as necessary exclusions from a labor organization, the proposed regulation suggests that unless defined specifically to exclude those organizations, a term “Labor Organization” would certainly include organizations of those types.  This allusion is deeply insulting.

VI. Training: Page 7573 of Federal Register (Vol. 70, No. 29/Monday, February 14, 2005/Proposed Rules) states, “In the areas of training and HR automated systems, the costs associated with implementing NSPS will not be extensive…” This statement is concerning, considering that managers are currently not performing performance reviews of personnel on a consistent basis, nor do they have training in the setting and reinforcement of goals for personnel.  Without significant improvement in these areas, a pay system built on performance evaluation will most certainly fail.  The understatement of DoD to Congress in the Federal Register that these training efforts will not be significant is a denial or dismissal of an area of significant concern for all those in the system that will be judged and therefore paid based on a manager’s ability to set and reinforce goals.  I question DoD’s version of the reality of their deckplate level operations with regards to these major management skills.
VII. Requests for Congress:
a. I encourage Congress at regular intervals to measure the success of DoD against the goals they have outlined for their system performance under NSPS [See page 7574 of Federal Register (Vol. 70, No. 29/Monday, February 14, 2005/Proposed Rules)]
VIII. Premium Pay: Section 9901.361(a) of the proposed regulation states, “In making such a determination, the Secretary may waive the provisions of 5 U.S.C. chapter 55, subchapter V (except section 5545b), in whole or in part with respect to any category of employees approved for coverage.” The authority to waive chapter 55, subchapter V, which is beyond the authority provided to the Secretary of Homeland Security under that department’s reform law, is significant.  Without any details of the proposed waiver that the Secretary will implement under this section the DoD employees, which work significant amounts of overtime and special pay time are held for ransom under a sky which at any time may fall in around their heads without the protection of their exclusive representatives or congressional oversight.  The actions taken under this section will have significant impacts on retention and moral of civil servants.
IX. Temporary Promotions:
a. Request
i. Force a selection of permanent position or revocation of temporary promotion prior to conversion, rather than a blanket requirement to down grade temporarily promoted workers prior to conversion.  A blanket conversion at the “position of record” will impact mission success, the success of the NSPS, and the longevity of the civil service workforce.
ii. Add the statement, “selected for conversion at the temporary promotion position or will be,” to Section 9901.373(d) to read: “(d) An employee on a temporary promotion at the time of conversion will be selected for conversion at the temporary promotion position or will be returned to his or her official position of record prior to processing the conversion…
b. Background
i. Federal Register Sections 9901.371(b) and 9901.373(a), (d), and (e).
ii. At Puget Sound Naval Shipyard and Intermediate Maintenance Facility (PSNS&IMF) a majority of supervisory engineering personnel and non-nuclear engineers hold temporary promotions to their positions.
iii. These personnel hold “positions of record” at the lower GS level, with a pay differential of several thousand dollars.
iv. First line supervisors are essential to the success of the NSPS.
v. Conversion to the NSPS pay system would require these personnel be returned to their position of record for conversion (i.e., they would be given a pay cut) then they would have to be promoted under the new system.  The NSPS promotion system has not yet been defined. The Federal Register does not offer a time when the department issuance with regards to promotions would be available.  
vi. Should the conversion take place before the department has defined the new promotion method, these personnel would be asked to perform the same duties for significantly less pay for an indeterminate amount of time.  This would have significant impacts not only on employee moral, but on success of the NSPS overall.
vii. This brief overview of the issue does not address the budget constraints that will likely be faced by tenant organizations who are provided salary budget at the “position of record” level, not at the current working salary level of employees.  Should the budgetary issues affect the commands ability to immediately return these workers to their current salary levels, mission completion will be compromised.  DoD eludes to this potential problem on page 7573 of Federal Register (Vol. 70, No. 29/Monday, February 14, 2005/Proposed Rules), which states, “It is expected that actual payroll costs under this system will be constrained by the amount budgeted for overall DoD payroll expenditures, as is the case with the present GS system.”
viii. At the time of conversion, PSNS&IMF will be in the midst of a significant workload, with personnel shortages.  The personnel affected by the temporary promotions are those with 10-20 years experience, the essential workforce to take our installation through its workforce regeneration.  Approximately 48% of PSNS&IMF personnel will be eligible to retire by 2009.  The percentage of personnel with 10-20 years experience is very small.  Workforce revitalization has created a nuclear engineering department with approximately 50% of the workforce with less than 10 years experience. Should those limited personnel with 10-20 years experience be attacked due to the temporary promotions rule, the longevity of the workforce will be in question.
X. Questions for DoD:

a. Page 7553 of Federal Register (Vol. 70, No. 29/Monday, February 14, 2005/Proposed Rules) states, “The Department sometimes uses military personnel or contractors when civilian employees could have and should have been the right answer.”  Can the Department provide any examples of this?
b. Page 7553 of Federal Register (Vol. 70, No. 29/Monday, February 14, 2005/Proposed Rules) states, “The current system limits opportunities for civilians at a time when the role of DoD’s civilian workforce is expanding to include more significant participation in total force effectiveness.” Where will the civilian workforce be expanded to handle this new role?
c. Page of Federal Register (Vol. 70, No. 29/Monday, February 14, 2005/Proposed Rules) states, “Although the current Federal personnel management system is based on important core principles, those principles are operationalized in an inflexible, one-size-fits-all system of defining work, hiring staff, managing people, assessing and rewarding performance, and advancing personnel.” How does DoD propose, through creating a new, standardized system to protect against recreating, with different nomenclature only, an inflexible, one-size-fits-all system, since one of the arguments used for the creation of the NSPS was that rules should be consistent and defined at the highest level only for all DoD personnel policies?
XI. Questions for Congress:

a. Did Congress intend to abdicate the power to provide for yearly pay increases for DoD personnel to the DoD?  Per Section 9901.322 of the proposed regulation, DoD intends to take control away from Congress with regards to yearly pay increases by stating, “(a) Within its sole and exclusive discretion, DoD may, subject to Section 9901.105(d)(2), set and adjust the rate ranges established under Section 9901.321.”
b. Section 9901.401(b) of the proposed regulation states that the new performance management system will do several things, however the actual regulation provided only refers to future departmental issuances to define how the system meets all of the promised criteria of Section 9901.401(b).  It is disturbing that DoD should take credit for meeting the criteria of 9901.401(b) when the actual system which will potentially meet those criteria does not actually currently exist.  This type of bait-and-switch tactic is questionable in its effort to meet the letter, but not the intent, of the congressionally approved authority.  Does Congress plan to police the compliance of DoD with these promises?

c. Again, in Section 9901.405(b), DoD states several things that the new performance management system will do, but provides no specifics as to how the promises will be met.  Section 9901.405(a) only states that, “DoD will issue implementing issuances…” This statement provides no protection to DoD employees, nor any material by which Congress can judge the success of DoD in meeting the promises of Section 9901.405(b). Again, will Congress police the compliance of DoD with these promises?
