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The Case for Action [Column 1, paragraph 1]
EO 12871 facilitated a change in the labor management process, through the incorporation of a non-adversarial relationship.  This initiative was rescinded through EO 13203, and reinstated the adversarial stance.  This proposal now imposes a pseudo non-adversarial position, with the sedation of the labor element entirely.  This mindset impedes the underlying purpose of the collective bargaining process and withdraws the balance of a fair and equitable system, stood up with transparency.
The Case for Action [Column 1, paragraph 2]

The law outlines the developmental process to include OPM, the Department, and employee representatives.  The means exercised to achieve this mandate fell short of truly meeting this mandate.  Hence, the employees input was not factored into these final rules and undermine the accountability element imposed by Congress.  The insight of the employee was dramatically limited, and not taken into account when this proposal was prepared.  
The Case for Action [Column 2, paragraph 2]

OPM has outlined numerous flexibilities within the current regulations to meet the needs of the DoD.  DoD’s failure to utilize these flexibilities builds upon the development of a more complex structure, through the duplication of regulations, review committees, and review boards.  Effective management principles can only effective when applied through a well trained management team.  Many of the DoD supervisors lack any formal training and are unfamiliar with the proper processes to manage.  This element of the proposed rule, only builds upon the failure/refusal of the Department to support a highly qualified supervisory workforce and rests with the unwillingness to exercise many of the rights currently bestowed by laws, rules, and regulations. 
The Case for Action [Column 2, paragraph 3]
The use of a “collaboration process” only provides for a pseudo means for employees to intertwine with the workforce development process.  This process steps outside the equitability element of civil service and mutes the insight of the employees.  Additionally, the core values of a fair and equitable civil service program rest with the final determinations of the Department.  The determining factor of fairness and equitability is therefore unilateral, and in violation of the core values.
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Authority to Establish a New HR System [Column 1, paragraph 1]

The foundation of organizing and collective bargaining, rests with the ability to maintain a voice for the employee.  Squelching many of the opportunities currently afforded to bargaining units, drastically impinges on the labor organizations to bargain.
Authority to Establish a New HR System [Column 1, paragraph 2]
The use of a “collaboration process” only provides for a pseudo means for employees to intertwine with the workforce development process.  This process steps outside the equitability element of civil service and mute the insight of the employees.  Additionally, the core values of a fair and equitable civil service program rest with the final determinations of the Department.  The determining factor of fairness and equitability is therefore unilateral, and in violation of the core values.

Authority to Establish a New HR System [Column 2, paragraph 4]

Not withholding the requirement for DoD and OPM to jointly establish a DoD Labor relations system, the current unwillingness to work cohesively with the labor organizations in the development of this proposal, only sets forth the true lack of sincerity DoD places on the labor organizations, along with the Congressional mandates to work with the employees in the development of this DoD personnel system.  This discount given to the value of the employees insight, will only slate the NSPS for failure. Employees must be afforded a true and honest seat in this development process. 

Authority to Establish a New HR System [Column 2, paragraph 4]
The language contained within existing bargaining agreements, which are in conflict with the new rules, will be superseded.  There is no clear direction within this proposal to identify how these previous agreements will be mitigated and by what means the labor organizations will be properly notified of voided provisions.  The current labor agreements should remain in full force until appropriately renegotiated and implemented.  To capriciously invalidate sporadic elements of a current collective bargaining agreement, undermines the efforts which were made in good faith, when the agreement was bound.  The collective bargaining agreements should remain in full force until mutually revised into a new agreement.
Supplemental information

Federal Registry / Vol. 70, No. 29 / Page 7555

Process, Guiding Principles and Key Performance Parameters [Column 1, paragraph 3]

The senior leadership established several guiding principles, of which include the need to “ensure accountability at all levels”.  With the lack of any substantive judicial review of the Department’s activities and the Secretaries “sole and exclusive authority”, the public perception of the DoD personnel system screams hierarchical overtones, with a dictatorship authority. This perception, which for the most part is factual, is outside the publics best interests and contrary to a fair and equitable civil service system.  There remains a significant need for some judicial body to undertake and review decisions of the Secretary to ensure the interest of the public is maintained. 

Process, Guiding Principles and Key Performance Parameters [Column 1, paragraph 4]

With the incorporation of this proposal, significant support of the infrastructure will determine the outcome.  As appreciative of the senior leadership to identify the need to support and fund changes in the infrastructure, there is no third party review of the true support of these guiding principles. Adequate funding must be appropriated without withdrawing support from other areas within the Department.  This would only compound the implementation process and shift the perception to the public that the employees are unwilling to adapt to change.
Process, Working Groups [Column 2, paragraph 2]

The perspective portrayed within this proposal gleams with improprieties.  The hosting of Town hall meetings were nothing more that a very brief ‘hypothetical’ perspective on what maybe adopted.  Many of the questions raised to the highly qualified expert, were responded to with “I don’t know”, or “nothing has been decided yet”.  In the case of the Great Lakes Naval Station Town Hall meeting, the representative soliciting questions from the audience was carrying and imposed a ceiling the intimidation.  This limited the number and types of questions and created a non-productive learning opportunity.  A true grasp of employees concerns were not gathered with fear of reprisal.  

In addition, the development of union consultation meetings were uneventful.  Information provide was not incorporated into this proposal and employee representatives were shunned from actually being interwoven in this developmental process.  The employees maintain a true entitlement, through their labor representatives to actively participate in this proposal development.  The Department must return to the employees, through their representatives, and make a sincere effort to incorporate the employees opinions and ideas into this proposal.

Outreach [Column 3, paragraph 3]

Looking at the recent activities taken by DoD to mute the employees voice, severely limit a fair an equitable review of decisions, and allowing the Secretary “sole and exclusive authority” sidesteps the openness and transparency sought by Congress.  This assurance of openness and transparency must be reevaluated and structured within true openness and transparency.
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Outreach, Outreach to Employee Representatives [Column 1, paragraph 2]

Attempting to gather a well rounded perspective of the many challenges facing such a significant move to a new human resources system, the initiation of 10 joint meetings with labor organizations, forged the appropriate direction.  However, the true underlying means of these meetings were to appease the employees and attempt to appease the Congress.  The Department and OPM willfully attended these meetings, with the understanding that this was a superficial, non-eventful mandate.  The Department and OPM failed/refused to meet with the unions in good faith and failed to address the many issues/concerns presented.  This proposal fails to incorporate a bipartisan effort to develop and implement the NSPS.  This failure/refusal is contrary to the mandate(s) as imposed by Congress on the NSPS implementation and should be and amended to reflect the input which was discussed.

Outreach, Outreach to Employees [Column 2, paragraph 2]

The use of the Town Hall style meetings may have been intended to gather quality insight from employees, however at Naval Station Great Lakes, this was not the case. 

On the 23rd of September 2004, Ms. Patricia Adams hosted a Town Hall meeting at the Naval Station Great Lakes.  Throughout her lecture, much of her information lacked clear direction and only specified broad ‘general’ ideas, rather than a true perspective of what should be expected.
At the conclusion of her presentation, the audience was afforded the opportunity to ask some questions. The Police Chief stood before the audience in full uniform, wearing his gun, and recited the ‘rules’ for this question process. “We are limited here with time and in order to allow everyone with questions the opportunity to talk – To make this beneficial for everyone, I will bring the mic around so everyone can hear your question. Each person will be allowed to ask only one question! Questions will be limited to one minute! There will be no follow up questions!”  This authoritarian attitude intimidated many employees from asking questions, which limited the true benefit of these Town Hall sessions.  The Department must re-examine the insight from these Town Hall meetings and develop a more effective avenue to pose ideas and recommendations to the Department.
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General Provisions-Subpart A, Continuing Collaboration [Column 3, paragraph 1]

With the NSPS law requiring the Department to work in collaboration with the employee representatives, a more genuine effort must be undertaken to ensure that these representatives have a true involvement in this collaboration process.  The development of the 30/30/30 process, does not entail any latitude in differences of viewpoints by the employees representatives and the Department.  A process must be developed which outlines the compelling need for the collaboration process to include substance and significance for both parties.  This process must include a mutually agreeable course of action in the event further discussions are necessary.
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General Provisions-Subpart A, Continuing Collaboration [Column 1, paragraph 1]

The stance that the Secretary has complete discretion on the collaboration process needs to be readdressed.  The opportunity to discuss views and concerns, must encompass the ability to ensure that these issues are properly addressed and woven into any proposed issuance(s).  The simple meet and confer direction within this proposal, is meaningless and lacks any influence on the Secretaries final policy.  Employees must be involved in the development and incorporation of issuances, which are directly tied to effective and efficient NSPS.  The employees must have a key role in this process.
Classification-Subpart B [Column 2, paragraph 1]

For the DoD to exercise their authority to develop an independent qualification standards, which builds a very similar structure as the one in place currently with OPM, duplicates the tax burden upon the tax payer.  This pillar of new qualification standards is enormously redundant and only continues to layer the duplication efforts throughout the federal government.  This is a poor direction for the DoD and should be redirected to adopting current qualification requirements on file with OPM.  The use of broad career groups presents a generic understanding for the true complexities encompassed within the critical national security environment. 
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Classification-Subpart B [Column 1, paragraph 1]

As proposed, the new system does not require distinctions between closely related levels of work, yet it fails to take into consideration the various levels of skill for certain positions.  The proposed system should take into consideration the ‘equal pay for equal work’, based on a true comparison of comparable local rates.  The skill set of a similar position in the private sector should consider the hourly rate of a non-federal position, versus taking a snap-shot of the annual salary.  Hours of work and regular scheduled overtime must also be included.

Pay and Pay Administration-Subpart C, National Security Compensation Comparability [Column 2, paragraph 1]

Between the years of 2004 and 2008, the DoD must ensure that employees converted to the NSPS are receiving comparable compensation, as if they were still within the General Schedule (GS) system.  The DoD must ensure that the funding appropriations are made and inline with the necessary fiscal obligations to maintain a comparable compensation program.  The DoD must establish a means to determined if the new NSPS is indeed on track with the paralleled GS system.
Pay and Pay Administration-Subpart C, Adjusting Rate Ranges and Local Market Supplements [Column 3, paragraph 2]

Within the DoD considerations of various elements, as outlined in the PL 108-136, DoD must ensure that the necessary salary funding is not redirected for other non-compensation efforts.  The DoD must ensure that the funds are available, including those necessary to fulfill the allowance and differentials.
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Pay and Pay Administration-Subpart C, Performance Based Pay [Column 1, paragraph 2]

The design of a new performance based pay system, within this proposal, includes several different application methods for an employees pay.  This diverse opportunity raises concerns on the ability for the supervisors to properly and effectively apply the standards for all employees, and to ensure that employees are not restrained from their true potential based.  Organizational performance and team performance are significant attributes to the Agency, when evaluating the value of the service provided to the Mission, however they are also very easily incorrectly applied.  An employee has a high likelihood of suffering from a lack of group performance.  The true evaluation of these group contributions, unless specifically addressed in a quantitative goal, are very hard to fairly administer.  This group evaluation process, is not without merit, however it should be weighted in such a manner to fairly reward the outstanding employee.

Pay and Pay Administration-Subpart C, Rating Methodology [Column 1, paragraph 4]

The development of a pay pool, pay pool panel, and pay pool manager, invoke severe latitude and discretion on the amount of funds appropriated for a specific pay group.  Favoritism, lack of knowledge of the duties assigned to employees, and unaccountability to the employees and public, are unacceptable.  The DoD must devise a system which afford the employee(s) the opportunity to ensure fairness and equity.  These decisional documents should be made available to the employees representatives.
Pay and Pay Administration-Subpart C, Performance Pay Pools [Column 2, paragraph 1]

The necessary funding to support a fully functional pay pool, may also be supplemented through the use of “Incentive Award” funds.  How can one operate a proactive “Incentive Awards” program, with no funding.  This is another prime example of misdirection.  Special funding appropriations should be made to ensure that the “Incentives Awards” program remains independence and non-affiliated with the Pay Pool performance system.

Pay and Pay Administration-Subpart C, Performance Payout [Column 3, paragraph 3]

The development and utilization of control points brings question to the true ‘equal pay for equal work’ approach.  If the pay system is administered correctly and standards are applied correctly, the employee(s) should be properly compensated.  Control Points only mask the opportunity for supervisors and managers to render preferential treatment to certain employees.  This fosters an unfair and illegal performance plan.

Pay and Pay Administration-Subpart C, Other Performance Payouts; Organizational Achievement Recognition [Column 3, paragraph 6]

The application of a group rating to an employee and directly trying this rating to his/her evaluation, may adversely impact an employees rating.  This employee may have provided a significant contribution to the Mission of the Agency, however this employee is penalized for the unacceptable performance of others.  This proposal must include a process to supplement ones’ evaluation of performance, without adversely impacting a great performer.

Federal Registry / Vol. 70, No. 29 / Page 7561

Pay and Pay Administration-Subpart C, Pay Administration, Initial Conversion [Column 1, paragraph 3]

This initial conversion to must take into consideration uncommon tour of duty employees.  The no loss of pay must ensure the annual salary, with appropriate overtime supplements, are included in this conversion.
Pay and Pay Administration-Subpart C, Pay Administration, Reduction in Band [Column 2, paragraph 2]

The application of any reduction in band, resulting from an involuntary reduction [Ie., OWCP injury and reassignment] must ensure that the employee does not suffer a loss in pay.
Performance Management -Subpart D, [Column 3, paragraph 2]

The application of the ability to change, modify, and/or amend performance and behavioral expectation mid-cycle may be utilized to deprive employees of certain entitlements.  The application of a changed standard midway within an evaluation cycle, must ensure that the Employer works diligently with the employees and their representatives to ensure the weight applied to this expected performance can be reasonably met.  Addendums should be developed to supplement the overall performance requirements already in place, rather than redirecting the employee toward an unachievable goal within the remaining timeframe. Employees must be ensured a imperative role in implementing these amended, modified, and/or changed performance expectations.
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Performance Management -Subpart D, Performance and Behavior Accountability [Column 1, paragraph 1]

The behavior and/or misconduct of an employee should be promptly addressed through corrective action.  A lack of prompt corrective action, places a performance weight on the team/group and only intensifies the disgruntlement of employees. Supervisors and managers must remain vigilant in taking immediate corrective action with misconduct and poor behavior.  Supervisors and Managers must be held accountable for failing to take prompt action.
Performance Management -Subpart D, Performance and Behavior Accountability [Column 2, paragraph 1]

The Employer must continue to emphases the role of this performance management system as a tool to assist employees in performance and behavior development.
Performance Management -Subpart D, Performance and Behavior Accountability [Column 3, paragraph 1]

This proposal cites that a performance management system must be fair, credible, and transparent and holds employees, supervisors, and managers accountable.  A true fairness of accountability rests with a bilateral exchange of information from employee to employer and vice versa.  A critical element of any performance management system must include some weight from the employees on the supervisors and managers evaluation.  Since they contribute to the overall team/group performance, it would seem understandable that some methodology should be incorporated into the supervisors and managers evaluation, and rating of record. This holds the employees, supervisors, and managers accountable, along with satisfying fair, credible, and transparent system.

Performance Management -Subpart D, Setting and Communicating Performance Expectations [Column 3, paragraph 2]

The development of performance expectations must remain reasonable and within the ability of the employee.  Funding shortfalls within the Agency often lead to the lack of necessary resources to fully satisfy the performance expectations imposed by the Employer.  For example, fire apparatus are required to respond to certain areas of the facility within certain time restrictions.  The scientific means to move from one location to another within this timeframe often falls outside the abilities and controls of the employee(s). To set a time response requirement which is outside the achievable range of the employees performance is not inline with fairness.  An element of accountability and guidance must be instituted into the supervisors authority to determine the final expectations.
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Staffing and Employment - Subpart E, Appointing Authorities, additional appointing authorities [Column 2, paragraph 3]

The ability for the Secretary to implement changes in the appointment authority, without a preceding public comment period, deprives the public of an opportunity to comment on a public policy and comment before it is implemented.   To request public comments ex post facto, holds no purpose.
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Staffing and Employment - Subpart E, Probationary Periods [Column 1, paragraph 2]

This language cites that an employee who is serving a probationary period, would be returned to his/her position and rate of pay if they fail to meet satisfy the probationary evaluation.  If the previous position has been filled, would an overage be created for this employee to satisfy or would he/she be reassigned?  A policy must be established to apply this practice fairly and equitably throughout DoD. Too much latitude at the local Agency level will result in misapplication of this policy.
Adverse Actions – Subpart G, Mandatory Removal Offenses (MRO) [Column 3, paragraph 1]

The diverse authority instilled into this section provides an exclusive right for the Secretary to develop and enforces MRO’s.  This list of MRO’s must be subject to a third neutral parties review, upon appeal, to ensure that the MRO is warranted and not outside the foundation of our civil rights.  Additionally, the MRO’s appear non-absolute. This ability for the Secretary to apply some latitude to an existing MRO and/or use far reaching discretion on what is and is not an MRO is unreasonable.   The MRO’s must be fair, clearly defined, and absolute.  
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Adverse Actions – Subpart G, Adverse Action Procedures [Column 1, paragraph 1]

If an employee is provided an advanced notice [15 days] of an adverse action, why is the employee only afforded 10 days to reply? Shouldn’t the Employee be afforded the entire notification cycle to reply?  How can a 5 day notification possibly afford an employee any rights to appeal or reply? These 15 day and 5 day timeframes are far below an acceptable level.  A minimum of 30 days and 15 days respectively should be applied to this section.
Adverse Actions – Subpart G, Single Process and Standard for Action for Unacceptable Performance and Misconduct. [Column 2, paragraph 2]

The elimination of an employees right to fulfill an improvement period, deprives many employees the opportunity to improve before adverse action is applied.  Some employees are unable to meet the full performance objectives due to illness, injury, or other related conditions.  The discretion of the Employer to apply an adverse action versus an improvement period short changes the tax payer.  Indeed, these employees are hired as fully qualified employees, however there are some circumstances where improvement opportunities are necessary.   A clear guide must be developed by the Secretary to balance the acceptable/unacceptable improvement plan.

Appeals – Subpart H [Column 3, paragraph 2]

When an employee exercises his appeal rights under this proposal, and moves his/her case before the MSPB, there is an element of due process.  If an employee receives a favorable outcome from the MSPS [which is a 3rd party neutral party], his/her case is still subject to review and approval by the Secretary.  This double jeopardy approach deprives a reasonable review of the record.  
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Appeals – Subpart H, Department Review of Initial MSPS Administrative Judge Decisions [Column 1, paragraph 2]

This subpart should be removed from the proposed rule.  Since the MSPB is afforded a clear provision of judicial authority, a secondary review by the Secretary is redundant.  The ability for the Secretary to have authority to reconsider, affirm, remand, modify, or reverse a MSPB decision is inequitable.
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Appeals – Subpart H, Penalty Review [Column 3, paragraph 4]

With the Secretary having sole and exclusive authority to mitigate MRO’s, the MSPB serves no true purpose with these cases.  The MRO’s should be subject to the full MSPB Review.  There is no due process for an employee under this proposed rule.
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Appeals – Subpart H, Penalty Review [Column 1, paragraph 3]

This section of the proposed rule should be eliminated.  The decision of the AJ or the full MSPB should be binding on all parties.
Labor-Management Relations – Subpart I, Purpose [Column 3, paragraph 1]

This paragraph misinterprets the Congress and the intent of the NSPS.  The intent of Congress was to define in a clearer policy, latitude in operations and policy development.  The Agencies failure/refusal to take full advantage of the existing OPM guidance and authority forced Congress to approve a change in the current mindset of DoD.  Congress intended to hold the Agencies, Managers, and Supervisors accountable for their unwillingness to properly manage under previous law.  The Secretary is misinterpreting the intent of Congress and this should be corrected in the text of the proposal.
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Labor-Management Relations – Subpart I, Impact on existing agreements [Column 2, paragraph 2]

The dissolution of the collective bargaining agreement (CBA) provisions which are in conflict with the terms of this proposal, should remain in full force until resolved through the development of a new CBA or mutually agreed to by both parties. 
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Labor-Management Relations – Subpart I, Management Rights [Column 1, paragraph 3]

The proposal to expand the management rights outlined in this section should be rescinded.  The current permissive subjects of bargaining are at the discretion of the Employer and therefore are only exercised at the discretion of the Employer. The elimination of this available supervisory entitlement restricts managements ‘flexibility’ to work towards the most effective means in satisfying the Mission. In the interest of National Security and the ability to remain flexible and agile in this heightened level of terrorism, this section should be removed.
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Labor-Management Relations – Subpart I, Management Rights [Column 2, paragraph 1]

The purpose of bargaining is to develop a clear understanding of what is expected from employees, what transitional arrangements, if any, must be made, and facilitate a smooth implementation.  The Secretaries proposal negates the entire purpose of bargaining, by meeting with the employees representatives ex post facto.  The ability for the Secretary to take action prior to notifying the union should be withdrawn.
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Labor-Management Relations – Subpart I, Representation Rights and Duties [Column 1, paragraph 3]

The proposed language should not address language which cites specificity.  Adoption of a final rule which provides specificity, restricts the Department’s ability to remain ‘flexible’ and ‘agile’ during this time of heighten national security threats.
Labor-Management Relations – Subpart I, Representation Rights and Duties [Column 2, paragraph 2]

The application of misconduct against employee’s who are performing representational duties,  creates a perception of threats, coercion and intimidation upon the representative and directly impedes his/her ability to fairly represent employees under Chapter 71 and this proposed rule. The application of misconduct should be removed from this proposed rule.
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Labor-Management Relations – Subpart I, Duty to Bargain and Consult [Column 1, paragraph 1]

The elimination of the need to bargain on DoD issuance, and changes in conditions of employment reduce the ability for the employee to be fairly represented during this transitional process. Often times the bargaining factor streamlines the implementation process and aids in a more timely and effective change. To negate this opportunity widens the hardship placed upon the Agency and the employees.  The opportune time to clarify the direction of the policy or change in conditions of employment are during this initial phase.  The lack of an opportunity to negotiate these changes hinders the intermediary process. This section of the proposed rule should be eliminated. 
Labor-Management Relations – Subpart I, Grievance Procedure [Column 2, paragraph 3]

The inclusion of rating of record and mandatory removal actions into this proposed rule should be removed.  At a minimum the standards should afford an opportunity of either/or, but not both.
Part 9901, Department of Defense National Security Personnel System
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§9901.103
Basic pay – For the purposes of employees with an uncommon tour of duty, the proposed rule should properly cite the inclusion of scheduled overtime. [As paid to firefighters]

Mandatory removal offense (MRO) - The diverse authority instilled into this section provides an exclusive right for the Secretary to develop and enforces MRO’s.  This list of MRO’s must be subject to a third neutral parties review, upon appeal, to ensure that the MRO is warranted and not outside the foundation of our civil rights.  Additionally, the MRO’s appear non-absolute. This ability for the Secretary to apply some latitude to an existing MRO and/or use far reaching discretion on what is and is not an MRO is unreasonable.   The MRO’s must be fair, clearly defined, and absolute.
Promotion- For the sole purpose of defining a promotion, does an employee who moves to another position within the same pay band excluded from the term promotion? 
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§9901.105(c)(1)
The substantial revision of a career group, must ensure the monetary entitlements are not reduced or modified, lessening the legitimate compensation due to the employee. 
§9901.105(c)(2)
For the DoD to exercise their authority to develop an independent qualification standards, which builds a very similar structure as the one in place currently with OPM, duplicates the tax burden upon the tax payer.  This pillar of new qualification standards is enormously redundant and only continues to layer the duplication efforts throughout the federal government.  This is a poor direction for the DoD and should be redirected to adopting current qualification requirements on file with OPM.  The use of broad career groups presents a generic understanding for the true complexities encompassed within the critical national security environment.
§9901.105(d)(4)

The establishment of alternative or additional local markets must ensure the new schedule does not fall below the compensation criteria as established by the OPM.
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§9901.106(a)

The stance that the Secretary has complete discretion on the collaboration process needs to be readdressed.  The opportunity to discuss views and concerns, must encompass the ability to ensure that these issues are properly addressed and woven into any proposed issuance(s).  The simple meet and confer direction within this proposal, is meaningless and lacks any influence on the Secretaries final policy.  Employees must be involved in the development and incorporation of issuances, which are directly tied to effective and efficient NSPS.  The employees must have a key role in this process.

§9901.106(a)(2)(ii)

For the Secretary to have sole and exclusive discretion on the number of employees allowed to engage in the continuing collaboration process, is without merit.  This section should be excluded from the final rule.
§9901.106(a)(3)(i) - §9901.106(a)(6)
The inability for the labor organizations to participate in a meaningful dialog with the Secretary, on the issuances of Department policy/guidance, undermines the intent and purpose of a labor organization to bargain collectively.  For this reason, this section of the final rule should be excluded from the final rule.
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§9901.212(d)

For the DoD to exercise their authority to develop an independent qualification standards, which builds a very similar structure as the one in place currently with OPM, duplicates the tax burden upon the tax payer.  This pillar of new qualification standards is enormously redundant and only continues to layer the duplication efforts throughout the federal government.  This is a poor direction for the DoD and should be redirected to adopting current qualification requirements on file with OPM.  The use of broad career groups presents a generic understanding for the true complexities encompassed within the critical national security environment. 
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§9901.231(b)

This initial conversion to must take into consideration uncommon tour of duty employees.  The no loss of pay must ensure the annual salary, with appropriate overtime supplements, are included in this conversion.
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§9901.313(a)

The DoD must ensure that a process is available to ensure that the employees monetary entitlement are not diminished due in part to the implementation of the NSPS.
Federal Registry / Vol. 70, No. 29 / Page 7582
§9901.333(a)

Within the DoD considerations of various elements, as outlined in the PL 108-136, DoD must ensure that the necessary salary funding is not redirected for other non-compensation efforts.  The DoD must ensure that the funds are available, including those necessary to fulfill the allowance and differentials.
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§9901.342(a)

The application of a group rating to an employee and directly trying this rating to his/her evaluation, may adversely impact an employees rating.  This employee may have provided a significant contribution to the Mission of the Agency, however this employee is penalized for the unacceptable performance of others.  This proposal must include a process to supplement ones’ evaluation of performance, without adversely impacting a great performer.
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§9901.343

The behavior and/or misconduct of an employee should be promptly addressed through corrective action.  A lack of prompt corrective action, places a performance weight on the team/group and only intensifies the disgruntlement of employees. Supervisors and managers must remain vigilant in taking immediate corrective action with misconduct and poor behavior.  Supervisors and Managers must be held accountable for failing to take prompt action.  The incorporation of a conduct element, which could cause the reduction of pay for an employee, into the pay system withdraws the importance of supervisors to properly address conduct issues as they arise.  Supervisors will misinterpret the DoD guidance to encourage the use of a reduction in pay/salary versus taking appropriate corrective action. For this reason, this conduct element for pay establishment should be removed.

§9901.344(a)(2)

The development of an Extraordinary individual pay increase (EPI) provides a valuable tool in rewarding those employees who support the mission above and beyond the provisions outlined in their position descriptions.  The EPI program must be fully funded and not withdraw funds from the proposed pay band pool or other award programs.  The proposed rule should also provide guidance on the action taken in the event the employee failed to meet the exceptional high level of performance expected by the Employer. Is this a adverse action, unsatisfactory performance rating, or adjustment in the pay band?  This EPI should not discourage employees from performing in an exceptional manner, with fear of having adverse action taken if they fail to meet that standard in the next evaluation cycle. 
§9901.352(b)

The application of any reduction in band, resulting from an involuntary reduction [Ie., OWCP injury and reassignment] must ensure that the employee does not suffer a loss in pay.
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§9901.373(a)

This initial conversion to must take into consideration uncommon tour of duty employees.  The no loss of pay must ensure the annual salary, with appropriate overtime supplements, are included in this conversion.

§9901.401(b)(5)
OPM has outlined numerous flexibilities within the current regulations to meet the needs of the DoD.  DoD’s failure to utilize these flexibilities builds upon the development of a more complex structure, through the duplication of regulations, review committees, and review boards.  Effective management principles can only effective when applied through a well trained management team.  Many of the DoD supervisors lack any formal training and are unfamiliar with the proper processes to manage.  This element of the proposed rule, only builds upon the failure/refusal of the Department to support a highly qualified supervisory workforce and rests with the unwillingness to exercise many of the rights currently bestowed by laws, rules, and regulations. 
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§9901.405(4)

This proposal cites that a performance management system must be fair, credible, and transparent and holds employees, supervisors, and managers accountable.  A true fairness of accountability rests with a bilateral exchange of information from employee to employer and vice versa.  A critical element of any performance management system must include some weight from the employees on the supervisors and managers evaluation.  Since they contribute to the overall team/group performance, it would seem understandable that some methodology should be incorporated into the supervisors and managers evaluation, and rating of record. This holds the employees, supervisors, and managers accountable, along with satisfying fair, credible, and transparent system.
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§9901.406(b)

The behavior and/or misconduct of an employee should be promptly addressed through corrective action.  A lack of prompt corrective action, places a performance weight on the team/group and only intensifies the disgruntlement of employees. Supervisors and managers must remain vigilant in taking immediate corrective action with misconduct and poor behavior.  Supervisors and Managers must be held accountable for failing to take prompt action.
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§9901.406(e)

Looking at the recent activities taken by DoD to mute the employees voice, severely limit a fair an equitable review of decisions, and allowing the Secretary “sole and exclusive authority” sidesteps the openness and transparency sought by Congress.  This assurance of openness and transparency must be reevaluated and structured within true openness and transparency. The “sole and exclusive authority” should be subject to a third party review.

§9901.409(b)

It is cited within this section that not only is the employee accountable for his/her rating of record, but also for a ‘potential’ additional rating of record, determined by the supervisor.  This is a redundant process and contributes to the inefficiencies cited by the Secretary to Congress.  Therefore, it is recommended that this additional rating of record, not be incorporated into the final rule.

§9901.409(d)

The citation of an “appropriate rating official” will communicate the rating of record and number of shares to he employee prior to payout.  This presents the appearance that the employee will have no knowledge of his/her performance rating at the time of his/her Why does the approval process involve a second meeting or notification process to make the employee aware of his/her rating of record?  The final rule should reflect with more specificity the purpose of this subsection, to define ‘appropriate rating official’ and a duration of time afforded to the supervisor to return the final rating of record to the employee.
§9901.409(g)

If am employee appeals his/her rating of record and is successful in having the rating changed, the employee should also be entitled to all benefits he/she would have gained if the rating of record would have been correctly applied.  Therefore, this section should also encompass the payout determination. 

§9901.409(h)

The development of an additional performance appraisal for an employee, which falls into another area of the performance management system, should have this information included at part of his official rating of record.  The actual weight of this appraisal should be proportional to the applicable time windows the employee fulfilled this position. To no include this evaluation of work, deprives the employee of a reasonable application of recognition for the work actually performed. 
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§9901.512
Employees serving a probationary period, are ensured the opportunity to return a comparable position, in the event he/she fails to satisfy the conditions of the probationary period.  In the event the previous or comparable position is not available, will the Agency operate with an overage of manpower or would a reduction in force take effect?  This section needs to outline what specific options are available to the Employer on the management of this situation. It maybe perceived by the Employer that the lack of satisfactory performance for a probationary employee, should only result in adverse action up to, and including removal from the position.  
§9901.513

For the DoD to exercise their authority to develop an independent qualification standards, which builds a very similar structure as the one in place currently with OPM, duplicates the tax burden upon the tax payer.  This pillar of new qualification standards is enormously redundant and only continues to layer the duplication efforts throughout the federal government.  This is a poor direction for the DoD and should be redirected to adopting current qualification requirements on file with OPM.  The use of broad career groups presents a generic understanding for the true complexities encompassed within the critical national security environment.  The DoD should continue to utilize existing OPM qualification standards.  This section should reflect this change.
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§9901.516

With the discretionary authority cited in the section for the Secretary to place employees into a probationary status, it appears that employees who move from the existing General Schedule (GS) to the NSPS may be subject to an additional probationary term.  No employee should be placed in a probationary status following the initial transformation from GS to NSPS.  This section should cite this exclusion.

§9901.603

The definition of retention factors includes the language, “and such other factors as the Secretary considers necessary and appropriate to rank employees within a particular retention list.”.  This latitude in discretion must be outlined within this rule and include affirmation from OPM.  The ability for the Secretary to arbitrarily prepare and exercise and special group of employees may be weighted with improprieties.  For example, the Secretary may deem a specific group of employees who meet an educational standard or demographic quota as ‘necessary and appropriate’ for a higher retention purpose.  This section should remove this discretion and/or outline the definition of appropriate. 

The definition of undue interruption is to restrictive.  The DoD must realize that based on the knowledge, skills, and abilities of an employee, certain refined skill sets require specialized training outside that which is required for the actual position.  Therefore, the transitional time and ability to meet the necessary position duties may not be achievable within that 90 day cycle. Therefore, it is proposed that this section of the rule reflect a longer transitional timeframe and/or inclusion of a flexible provision for those adaptation conditions which require a variable timeline.
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§9901.605(a)

The paragraph outlines a geographical location as one of the competitive areas, yet there is no clear distinction on the definition of a geographical area.  With the regionalization of various military agencies, a geographical area may extend from a few miles to hundreds of mile.  This in not a true and accurate encompassment of a geographical area.  This section of the rule should clearly stated what the provisions of a geographical area are and how they will be determined.

§9901.606(3)(b)

The development of a competitive group to include the or pay band is inappropriate.  This criteria is too far reaching, which may limit the flexibilities of a fair an equitable group development.  Therefore, the use of a pay band should be eliminated in this section of the rule.

§9901.607

There is no clear direction on what elements of the selection criteria will be precedent.  By what means will the criteria follow and is this a consistent standard or  flexible by agency?  It appears that wide discretion has been solicited here, which will only lead to variation in the application of this rule.  This will lead to an unfair process.  This section of the rule should properly reflect how the criteria will be applied and in what specific order will they be weighted.

§9901.6085(c)

If an employee is offered a vacant position in lieu of a reduction in force, will the employee be taking this position voluntarily with a loss of pay? What are the transitional compensation parameters and in this case is the position voluntary, yet treated as involuntary for pay purposes. 
§9901.609

Any reduction in force is foreseeable and expected with no less that 120 day notice. To outline the requirement that only 60 days be used to properly notify employees is a less than acceptable timeframe. This timeframe should, at a minimum, be 120 days.
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§9901.712(a)
The diverse authority instilled into this section provides an exclusive right for the Secretary to develop and enforces MRO’s.  This list of MRO’s must be subject to a third neutral parties review, upon appeal, to ensure that the MRO is warranted and not outside the foundation of our civil rights.  Additionally, the MRO’s appear non-absolute. This ability for the Secretary to apply some latitude to an existing MRO and/or use far reaching discretion on what is and is not an MRO is unreasonable.   The MRO’s must be fair, clearly defined, and absolute.  

§9901.712(c)

For the Secretary to have sole, exclusive, and unreviewable authority on the removal penalty of an employee, without a quality review avenue for the employee to pursue, is without merit.  This section should be excluded from the final rule.
§9901.712(d)

For the Secretary to have the broad reaching ability to develop and enforce MRO’s which the employee has not insight on, is unfair, a violation of the civil service merits, and inappropriate.  This entire section should be removed from the rule.

§9901.714(a)

If an employee is provided an advanced notice [15 days] of an adverse action, why is the employee only afforded 10 days to reply? Shouldn’t the Employee be afforded the entire notification cycle to reply?  How can a 5 day notification possibly afford an employee any rights to appeal or reply? These 15 day and 5 day timeframes are far below an acceptable level.  A minimum of 30 days should be applied to this section.

§9901.715(a)
How can a 5 day notification possibly afford an employee any rights to appeal or reply? These 15 day and 5 day timeframes are far below an acceptable level.  A minimum of 15 days should be applied to this section.

§9901.715(f)(2)

With the ability of the Department to disallow an employee of the department whose activities as a representative could cause a conflict, seriously compromises the unions ability to fairly represent employees. This section should be removed from the rule.
Federal Registry / Vol. 70, No. 29 / Page 7592

§9901.716(d)

The notification to the employee of the outcome of his appeal should be afforded to him/her a minimum of 15 days from the effective date.  This section should be corrected to reflect this addition of days.

§9901.802

The application of MSPB restrictions beyond the current restrictions MPSB faces, is too limiting.  To maintain a transparent, fair, and equitable system, MSPB must have the entire gamut of options made available. For this reason, the rule should be changed to reflect the current full statutory rights and jurisdictions for MSPB will apply.
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§§9901.807(c) – 9901.807(c)(1) 
For the Department to have the ability to again review and act upon the final decision of the full MSPB, fosters a administrative review process which is littered with inconsistencies and lacks the public trust in a fair review of the record. For this reason, this entire section should be removed.


§9901.807(c)(2)
The inability for the AJ or full MSPB to reverse a Department action eliminates an employees opportunity for equality. There is no accountability for the Department or the Secretary throughout this proposed rule, which deems this rule inappropriate.  Therefore, this section should be removed from the final rule.
§9901.807(k)(1)

The appeals process should include no less than 30 days. The rule should be changed to reflect this 30 day opportunity.

§9901.807(k)(2)

There is no apparent purpose for a party to disqualify a representative from the other party. This section should be removed from the final rule.
§9901.807(k)(6)

The authority for a AJ, arbitrator, and/or MSPB must be given full access to all flexibilities to properly and fairly apply the rules of law and policy. Therefore, these determinations should be made available. This section of the rule should be deleted.
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§9901.808(b) - §9901.808(b)

If the AJ or MSPB has reasonable notion that the MRO penalty is too far reaching, understanding the Departments mission [§9901.107(a)(2)], these factors should be subject to further review and application.  Therefore, this section of the rule should be withdrawn.

§9901.808(c) 

If the AJ or MSPB renders in favor of an employee who was facing an MRO, it would be inappropriate for the Department to again reframe the language of the initial charge and take other administrative action.  The application of an MRO is severe in nature and should be addressed as EITHER a MRO or another form of administrative change, but not both.  Therefore, this section should be removed from the final rule.
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§9901.905(a)
The language contained within existing bargaining agreements, which are in conflict with the new rules, will be superseded.  There is no clear direction within this proposal to identify how these previous agreements will be mitigated and by what means the labor organizations will be properly notified of voided provisions.  The current labor agreements should remain in full force until appropriately renegotiated and implemented.  To capriciously invalidate sporadic elements of a current collective bargaining agreement, undermines the efforts which were made in good faith, when the agreement was bound.  The collective bargaining agreements should remain in full force until mutually revised into a new agreement.

§9901.907(a)(2)

The current language within this section states that the appointee to the Board may be appointed without regard to having any labor relations experience.  This section should require some labor relations experience.  The ability for the Secretary to remove members of the Board, implies that the members only serve at the pleasure of the Secretary.  It can then further be interpreted that the Secretary would have some discretion on the fair review of cases and create an image of impropriety.  This removal authority should be reworked if not completely removed to eliminate the Secretary of the ‘exclusive’ authority to remove members. Therefore this section of the rule should be changed and/or removed.

§9901.907(d)(2)

If the Board sits with only three members and one of the members is unavailable to review cases before the Panel, and the Chair of he Board has the authority to break all ties of the Board, a case maybe reviewed and ruled on by only two panel members.  If the member of the panel, who is not the Chair disagrees with the Chair, the Chairs decision stands. This is not a fair review of cases.  Therefore the number of Board members should be at a minimum of 5 people, or the provision for an interim Board members must be included. This section of the rules should be corrected to reflect this position.
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§9901.910
This entire section should mirror the statutory law that is currently in place in Chapter 71 of the USC.  This section should be cite the Management Rights under Chapter 71 USC.
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§9901.910(a)(4)

The application of misconduct against employee’s who are performing representational duties,  creates a perception of threats, coercion and intimidation upon the representative and directly impedes his/her ability to fairly represent employees under Chapter 71 and this proposed rule. The application of misconduct should be removed from this proposed rule.
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§9901.916(e)

The current unfair labor practice timeline is 180 days, which in most instances is sufficient time for a ULP to be brought forward. However, the current proposal cites only 90 days, which in many cases is hampered by the Employers unwillingness/inability to properly notify the employee representatives of actions to change the workplace. Therefore, it should be addressed in this section of the rule that no more that 180 days will be afforded to file a ULP.
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§9901.917(d)(2)
The unwillingness of the employer to bargain on issues which truly impact working conditions, should be subject to bargaining. The foundation of organizing and collective bargaining, rests with the ability to maintain a voice for the employee.  Squelching many of the opportunities currently afforded to bargaining units, drastically impinges on the labor organizations to bargain. Additionally, the language of ‘foreseeable’, ‘substantial’, and ‘significant’ are subject to interpretation and open the likelihood of misapplication.  This section should be removed from the rule.
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