Department of Defense Office of Personnel Management 5 CFR Chapter XCIX and Part 9901 National Security Personnel System (NSPS) Proposed Rules Comments

Subpart A-General Provisions


9901.102 Purpose.
The purpose is listed as putting the mission first; respecting the individual; protecting rights guaranteed by law; commitment to public service; be flexible; ensure accountability ; balance human resources with mission requirements; and to be competitive and cost effective.  Even though the purpose is good there seems to be a lot of generalities in the new system indicating that the current protections written into law will be taken away as part of this system.

9901.102 Eligibility and coverage.
This section unfairly allows the Secretary of Defense to set policies and procedures without input thus taking away any protections that are currently in place.


9901.106 Continuing collaboration.
This section unfairly allows the Secretary of Defense to set the amount of employee representatives without input from any one group.  Based on this section the Secretary of Defense could set the employee representative number as low as one.


9901.108 Program evaluation.
This section indicates that the Department of Defense (DoD) will establish procedures for evaluating the regulations and their implementation but does not give any time frame as to when this is to be accomplished.
Subpart B-Classification


9901.211 Career groups.
This section allows the DoD to establish career groups based on various types of factors and indicates that the criteria and rationale for grouping occupations or positions into career groups will be given.  As the section is now written career groups could be changed whenever the DoD sees fit.  There is no established time frame as to when this will occur.  How is this beneficial?

9901.212 Pay schedules and pay bands.
This section allows the DoD to establish as little as one pay schedule per career group but will issue the definitions and qualification standards for each career group, occupational series, pay schedule and/or pay band.  As the section is now written pay schedules and pay bands could be changed whenever the DoD sees fit.  There is no established time frame as to when this will occur.  How is this beneficial?


9901.221 Classification requirements.
This section indicates that the DoD will develop a methodology for describing and documenting the duties, qualifications, and other requirements of categories of jobs and that the DoD will make this information available to affected employees.  There is no time frame or criteria established for how this is to be accomplished.  As this section is written a job classification could be written to ensure a current employee does not meet the requirements.

9901.222 Reconsideration of classification decisions.
This section indicates that the DoD will be establishing implementing issuances for reviewing requests for reconsideration of classifications but again there is no time frame as to when this will be done.  An employee may request an OPM review on a classification decision but if OPM issues a final decision no appeal is allowed.
Subpart C-Pay and Pay Administration


9901.301 Purpose.
This section indicates that pay will be based on a performance system.  If this is the idea why are there exceptions being made when the NSPS is supposed to cover everyone?


9901.312 Maximum rates.
This section indicates that the Secretary of Defense will establish maximum rates of basic and aggregate pay for covered employees.  This will actually allow the Secretary of Defense to reduce pay for many employees by lowering the maximum pay rate

9901.322 Setting and adjusting rate ranges.
This section indicates that the DoD may set and adjust pay rates based on various conditions such as mission requirements, market conditions, availability of funds, and others.  Also, the DoD could adjust pay ranges as it saw fit.  Based on this section pay could vary from month to month with the employees having no protection from the constant changes that could be made to a persons pay.


9901.332 Local market supplements.
This section indicates that the DoD could effectively give the money that an area with a lower cost of living to an area with a higher cost of living thus actually reducing an employees pay.

9901.333 Setting and adjusting local market supplements.
This section indicates that the DoD will be setting and adjusting local market supplements.  What criteria are going to be used for this?  As the section is now written an areas actual cost of living is not one of the criteria that will be used for setting and adjusting local supplements.


9901.341 General.
This section indicates that a performance based pay system will allow the DoD the flexibility to allocate available funds to employees based on individual, team, or organizational performance as a means of fostering a high-performance culture that supports mission accomplishment.   How is this going to be measured and what appeal process is going to be in place for an organization and/or employee who feels that they have been judged unfairly?

9901.342 Performance payouts.
This section indicates that the NSPS pay system will use a pay pool concept to manage, and distribute performance-based pay increases and bonuses.  What protections are in place to ensure that money in the pay pool is used for pay and not for another government program?  Also, what appeal process is going to be available to an employee in judged to have performed satisfactorily and who should get a raise but gets told there is no money in the pay pool?

9901.352 Setting pay upon reassignment.
This section indicates that pay may be changed based on both voluntary and involuntary reassignment.  If a person gets involuntarily reassigned and it is not for misconduct why should that person be penalized by having their pay reduced?
  
9901.354 Setting pay upon reduction in band.
This section indicates that pay may be changed based on both voluntary and involuntary reduction in a band.  If a person gets involuntarily reduced in a band and it is not for misconduct why should that person be penalized by having their pay reduced?


9901.371 General.
This section covers the provisions that apply when DoD employees are converted to the NSPS pay system.  The section is extremely general and does not indicate when the policies and procedures will be issued.

Subpart D-Performance Measurement


9901.401 Purpose.
This section explains that the performance management system was established and designed to promote and sustain a high-performance culture by incorporating nine elements which are listed in the section.  There is no explanation as to how these elements will be implemented and what effect they will have on the employees.


9901.405 Performance management system requirements.
This section indicates that the DoD will issue implementing issuances that establish a performance management system for DoD employees subject to the six requirements as laid out in the section.  There are no specifics listed thus leaving this area open for abuses of the system instead of the improvements that we are being told will be made.

9901.408 Developing performance and addressing poor performance.

This section indicates that the DoD will issue implementing issuances that will prescribe the procedures that supervisors will use to develop employee performance and to address poor performance.  When is this to be done and will the employees be able to see this item?  If an employee appeals a poor performance action who will make the determination as to whether the action was justified or not? 

9901.409 Rating and rewarding performance.
This section indicates that the NSPS performance management system will establish a multi-level rating system as described in the DoD implementing issuances.  Where are the implementing issuances posted?
This proposed rules document is extremely general and I hope is not what is being considered as the implementing issuance.  Who will be the appropriate rating official for an organization?  Will it be an employee’s supervisor or someone higher?  Why cannot a payout determination be subject to reconsideration procedures but the rating of record can be challenged?
Subpart E-Staffing and Employment


9901.512 Probationary periods.
This section indicates that the Secretary of Defense may establish probationary periods as deemed appropriate.  Will there be a list of the probationary periods available to the employees for the various career groups?  Are they going to be the same for each group?  Will there be an appeal process for an employee who feels they have been unfairly judged?

909.515 Competitive examining procedures.

This section covers recruiting applicants for competitive appointments to competitive service positions in NSPS.  Will there be somewhere that an interested party can find the criteria that are being looked at to fill a specific position?  When I first applied I was told I was qualified but not well qualified when compared to other candidates.  I had a Bachelor of Arts Degree in a related field along with a significant amount of military time working in a supply position. 

9901.516 Internal placement.

This section indicates that the DoD may prescribe implementing issuances regarding various employee placement issues into or within NSPS.  Our organization requires us to use the Automated Staffing Program (ASP) to apply for positions.  Will there be one program for everyone to use or will each organization dictate what is used? 
Subpart F-Workforce Shaping


9901.605 Competitive area.
This section covers various areas when it comes to workforce shaping.  Any one of these areas could be used to shut down an organization if the DoD felt like it.  What protections are there for an organization so that their workforce is not arbitrarily reduced and/or eliminated which in turn only hurts our customer whoever they may be.   
Subpart G-Adverse Actions


9901.704 Coverage.
This section covers actions covered and actions excluded in relation to being removed from a position for a time period of less than thirty days.  There are numerous employee exemptions listed.  If the NSPS is supposed to be used for everyone eventually why is there such a large list of employees that are exempt from adverse actions per this section.


9901.711 Standard for action.

This section indicates that the DoD may take an adverse action only for such cause as to promote the efficiency of the service.  Per this section anyone could be removed for anything.  Why are the type of adverse actions not listed?

9901.712 Mandatory removal offenses.

This section indicates that the Secretary of Defense has the sole, exclusive, and unreviewable discretion to identify offenses that have a direct and substantial impact on the Department’s national security mission.  Such offenses will be made known in advance if requested.  A proposal notice is required by section 9901.714 but may only be issued to the employee in question after the Secretary’s review and approval.  This means that it is possible that an employee may not receive a proposal notice making it extremely difficult to challenge their removal.


9902.715 Opportunity to reply.
This section covers the opportunity to reply to an adverse action.  Per this section the employee may be represented by a person of their choice.  The section also indicates that the DoD may disallow an employee’s representative based on three different criteria which are listed.  Who makes the decision as to whether an employee’s representative is disallowed and does the employee have an appeal if their representative is disallowed?
Subpart H-Appeals


9901.805 Coverage.
This section covers which employees may appeal an adverse action but is extremely general.  Specifically, the section starts out by stating: “Subject to a determination …..”.  Where is this determination?  If there is no determination yet when will it be made public?


9901.807 Appellate procedures.

This section covers the appeal procedures but numerous areas are written to ensure the employees do not receive fair treatment.  Part (c)(1) indicates that if the Merit Systems Protection Board (MPSB) provides that the employee return to their place of employment and the DoD determines that in its sole, exclusive, and unreviewable discretion, that the employee’s return to the workplace is impracticable or is unduly disruptive to the work environment the employee may be placed in an alternate position or on an excused absence.  Who decides whether an employee is allowed to return to their workplace or not?  Part (k)(3) indicates that either party may seek discovery regarding any matter that is relevant to any of their claims or defenses but either party may seek to limit such discovery because the burden or expense outweighs its benefit, the material is privileged, is not considered relative, and others.  Who has the final decision as to whether material is considered as being valid?  Part (m) indicates that the Secretary of Defense or an employee adversely affected by a final order or decision of the MPSB may seek judicial review.  But before seeking judicial review, the Secretary of Defense may seek reconsideration by MSPB of a final MSPB decision.  What about the employee?  

9901.808 Appeals of mandatory removal actions.

This section indicates that procedures for appeals of adverse actions to the MSPB based on Mandatory Removal Offenses (MROs) will be the same as for other offenses except as outlined in this section.  It also indicates that if the MSPB sustains an employee’s appeal that the employee did not commit an MRO the DoD is not precluded from subsequently proposing another type of adverse action based in whole or part on the same or similar evidence.  Is this not considered double jeopardy?  What protection does an employee have if the convening authority goes on a witch hunt against someone who successfully appeals their MRO? 

Subpart I-Labor-Management Relations


9901.904 Coverage.
This section covers eligible DoD employees who would fall under labor-management relations.  According to this section eligible employees will be determined by the Secretary of Defense except in certain circumstances.  Will this be the way that the DoD gets rid of the unions and the work they do?


9901.905 Impact on existing agreements.

This section indicates that any provision of a collective bargaining agreement that is inconsistent with this section and/or with DoD implementing issuances is unenforceable on the effective date of the subpart(s) or the issuances.  Who is to make this determination?  Another way to get rid of unions?

9901.912 Determination of appropriate units for labor organization representation.
This section indicates that the Authority will determine the appropriateness of any labor unit and whether the unit should be established at a facility, organization, or another type of activity while ensuring employees are given the freedom to exercise their rights.  Who is the Authority that this section talks about?  What about the current labor organizations currently in place?
9901.927 Continuation of existing laws, recognitions, agreements, and procedures.    


This section indicates that existing laws, recognitions, agreements. And procedures will remain in effect.  It also indicates that policies, regulations, and procedures established under and decisions issued under various Executive Orders will also remain in full force until revised or revoked by the President, or unless superseded by specific provisions in this section or by implementing issuances or decisions issued pursuant to this section.  As this section is written the existing laws, recognitions, agreements, and procedures could be rewritten as the DoD sees fit.  How does this benefit the DoD, its employees, and most of all, the taxpayers?     
