Regarding the Proposed rule 5 CFR Chapter XCIX and Part 9901




          RIN 3206-AK76/0790-AH82

                                              National Security Personnel System

To the Review Board,


To begin with, after reading the Summary and the Proposed rules in the National Security Personnel System (NSPS), it has become very apparent that not only do we have two (2) theater’s of operation in South West Asia the Department of Defense (DoD) has declared another theater much closer to home, an all out assault against the Civil Servants of the DOD. It seems that the Current Secretary of Defense has decided that we, Civilian Workers of the DoD are now a terrorist organization and must be utterly squashed for the security of the United States of America. If you think this is a ludicrous statement take a look at the plan that Secretary Rumsfeld has enacted.  During the nationwide climate of fear and frustrations caused by the attacks on September 11, 2001, Mr. Rumsfeld proposed and tied the National Defense Authorization Act (Pub. L. 108-136) (NDAA) in the Defense appropriations bill that was passed by Congress in November of 2003. For those in Congress that disagreed with this bill were then faced with a hard choice. Fund the DoD or not fund the DoD.  If they chose to fight the NDAA then they would not fund the Defense budget and would then be accused of not being patriotic. The majority, obviously felt that funding the defense was more important. Now on February 14, 2005, after the elections, but before the BRAC list is made official, an incomplete and extremely vague portion of the NSPS is posted to the Federal Register for a thirty (30) day comment period, the only comment period allowed on this proposed system. Not included in this version of the proposal is the “meat” of the system, which will be put out later, after the comment period ends. This not only prevents the public or government employees to have a reasonable chance to comment on what the system will look like, it also prevents Congress from examining what is the full intent of the system. All the while Congressional leaders are worried about retribution in the BRAC list if they attempt to fight the NSPS head on. If this sounds like a conspiracy theory then let it stand as one, however the facts seem to add up rather well in this theory.


As for needing the NSPS, since when did the average worker for the DoD actually become such a security risk. We have proven over many years that not only are we dedicated to the security and welfare of the American way of life but have met every challenge thrown our way. When the Union coalition negotiating team sat down at the table with the DoD they asked that very question, They also asked when has collective bargaining ever stopped the DoD from accomplishing it’s mission. They were given answers such as a bathroom in a VA Hospital and other examples that not only don’t have anything to do with security but not a single instance applied to the DoD, they involved the VA, Social Security, Equal Employment and other branches of the government body, for that matter not a single instance ever stopped any of these agencies from actually completing their prospective missions or stopped the ability of Management to perform their functions.


I know that an arm of Security is Operational Security (OPSEC), this is where tiny tidbits of data are gleaned from many areas and pieced together to make an overall picture of activities of our military, however this has never caused us to loose a war, a police action or give extreme help to the enemy.


I was raised an Air Force “Brat”, This colloquialism basically means I grew up with my Father in the Military, In my case my Step Father, and I was exposed to all the propaganda that our government has thrown at it’s citizenry and the world at large. This has made me an old fashioned Flag waving patriot my whole life. It matter’s not what the  cause was, I am still the old fashioned patriot I was raised to be. I feel that this is the best nation in the world and that our Democratic Government is the best form of government the world has ever seen. This overt action against the Civil Servants in the DoD has no match in the life of any living person. I am not afraid to say that it scares the Hell out of me.


This scenario brings to mind the plot in the Book written in 1952 by Ms. (Janet) Taylor Caldwell, the premise of the book is basically that the country is run by the Military, they have taken away the civil rights of the citizen because of complacency in the citizenry. This complacency is brought about because of fears of safety by the populace. Is this starting to sound familiar? If you add in the Patriot Act (Shades of George Orwell 1984) to this equation it really starts to look as if this is a viable future and is being aggresably pursued by the current Secretary of Defense. The DoD workers are being denied not only their Civil rights that were fought for over a long period of time, but they are also losing their status in the Civil Service of the United States Government service.


This will not make managers more accountable, at least nothing in the proposal gives any assurance other then the claim that they will, and takes the laws concerning nepotism, favoritism, The Good Ol’ Boys network and the Political Spoils system all back into the realm of legalism. All with out anyone outside the DoD to answer to.


Now on to more specific comments on what I have read in this proposal.

Summary Paragraph one (1), Page 7552;

In The NDAA passed by congress, the intent of the law was for the DoD, Office of Personnel Management (OPM) and the unions were to sit and design a Labor relations system, totally separate from the Personnel system. This was obviously not done, if it had, then the Unions, OPM and the DoD would currently be ironing out a tweaking a personnel system that would be useful, meaningful and workable. The current proposal has not only bypassed conforming to the NDAA passed by congress, it only goes to prove that the Secretary of Defense has ignored with malice and aforethought the NDAA the way HE wants to not in any meaningful useful and legal manner. This does not foster working with congress or showing congress any respect at all.

Supplementary Information Paragraph 1 page 7552;

This section states that “(3) a description of the proposed NSPS regulations. But during the readings of this proposal there is no real description of the proposal when it gets to pay banding, what the MRO’s are what the scope of local collective bargaining is and many other items. These are to be developed in the implementation plan. It was supposed to be laid out for the public to be able to comment on this plan and many area’s are not even roughly outlined.

The Case for Action Paragraph 5 page 7553;

When stated that “At best the current personnel system is based on 20th century assumptions about the nature of public service and cannot adequately address the 21st century national security environment…” it is claiming that the civil servants of the DoD have never had to worry about Communications security or Operations Security. This is not only a misrepresentation of the overall state of security awareness in the current DoD workforce but a direct attack on it’s integrity. The civilian workforce of the DoD has been the backbone of security through 2 world wars, Korea and Vietnam. We have also supported the security of the nation through the first gulf war. It the Secretary of Defence feels that security using the internet, telecommunications, cell phones, camera phones and the like change anything then he is sadly out of date. Information systems such as these can be monitored, blocked, interfered with and traced. It seems to me that the area of security can be more financially handled by proper training, as is given to the Active and reserve components of the Military. The training given to DoD civilians is lacking in any real methods of preventing a security breach. Another way to communicate how widespread the security problem MIGHT be would be to circulate occurrences that end in a security violation to insure that the same does not happen repeated throughout the DoD activities.


As to the idea of “pay and movement of personnel are pegged to outdated, narrowly defined work definitions” , also in paragraph 5, this idea is ludicrous. The current administration, including the Secretary of Defense, have stated that there is not now nor planned a “Draft”, however, that is just what he is proposing for the DoD civilian workforce, the ability to deploy, anywhere in the world, a civilian employee or to even reassign his duties to a new job without any worry of anyone being able to try to do anything about it. This is what you call preserving the civil rights of it’s employees?

Authority To Establish a New HR System Paragraph 1 page 7553;

As for the need of establishing a new human Resources management system, appeals system and Labor relations system, it takes a great leap of faith to see the need of these. I know that the way that hiring is done needs to be fixed, but the appeals and labor relations system that are currently in place are adequate and provide the employees with at least a modicum of faith in the system. As it stands, using the FLRA and MSPB over 90% of the appeals are in the agencies favor, as reported by the MSPB and FLRA themselves. Where is the need to bring the FLRA appeals internal? Is this to attempt to make it 100%? The government is already overwhelmingly on the winning side, is this over kill with no outside oversight necessary?


The claim in paragraph 2, that this system is to be consistent “with the statutory merit system principle and prohibitions against prohibited personnel practices” is not only ludicrous on the surface after reading the proposal, but after reading the sections that are described it allows the Secretary of Defense exclusive non appeal able decisions that prohibit this system from meeting these requirements.


I will try at this time to address the actual proposal, since the majority of the early sections are such obvious attempts of propaganda.

Subpart A – General Provisions paragraph (b) page 7575;

High performing workforce and management – employees and supervisors are compensated and retained based on their performance and contribution to mission. This is an impossible statement without spending billions of dollars on management training and supervisory skills. The DoD management is already rife with abuses in this area. There is less true accountability with this statement then any other I have read.


Agile and responsive workforce and management - workforce can be easily sized, shaped and deployed to meet changing work requirements. This seems to indicate RIF procedures without congressional approval, reassigning job duties with no real attempt to consider the effect on the employee and involuntary deployment with no care of the personal responsibilities of the employee. This is going to PREVENT recruiting and retention of the best people not encourage it.

Credible and trusted – system assures openness, clarity, accountability, and adherence to the public employment principles of merit and fitness. A system were all decision are totally controlled by each new Secretary of Defense could never meet this criteria, it would be credible and trusted only to the current administration and never to the actual workforce. This system as described gives nothing in real rights and protections to the DoD employee and gives all power to management. Makes you wonder if the management that falls under this system realizes that they not only have the increased workload of management but also lays them in the same boat as the everyday worker. I wonder how credible and trusted the system would seem to them.

§9901.107 Relationship to other provisions;

This section seems to waive all other associated chapters especially with the using of the term “not withstanding”, it seems to waive even unwavering chapters. If we are to preserve certain rights to the employees the wavering of all protective chapters of 5 U.S.C. seem to be suspicious at best. The only part that is not waived as it seems is the section of the EEOC code that deals with discrimination.

Subpart B – Classification;

Classification Structure page 7579;

§9901.211 Career groups;

It is very difficult to comment on a proposal with no information. I suspect that the career bands have been developed enough so that at least a cursory explanation could have been posted here, but that the DoD has intentionally left this out because they do not want employees, interested parties, employee representatives or congress to be able to affect the outcome of these groups. This is not complete and there for gives rise to little trust and nothing observable to even begin to be credible.

§9901.212 Pay schedules and pay bands;

Again, this is less then credible, no listing of even a basic list of possibilities. How transparent is the development of the system when the “meat” of the payroll system is not laid out for comment. I believe that this is done on purpose. The more I read the less I trust the integrity or intentions of this system.

Classification process page 7579;

§9901.221 Classification requirements;

It would seem that with a beginning implementation date of early July, 2005 that the DoD would have a realistic Idea on how they are going to accomplish these classification, notwithstanding the examples in the summary section, there is nothing that firmly links anything in that section to the actual development.

§9901.221 Reconsideration of classification decisions;

For a change here is something that at least smells right. You can not only ask a reconsideration from the DoD but also from OPM, although I am not sure that either will do any good. Again the problem is there are no details of how this will be done. Makes it very hard to make a positive comment here.

Overview of Pay System page 7581.

§9901.313 National security compensation comparability;

When it mentions in paragraph (a) that the overall amount of compensation will not be different then if we were not under the NSPS, that talks about the total not the dispensation for the single employee and this will not foster team work. For a raise or a performance rating, the idea of teamwork will be thrown out the window.

Local Market Supplements pages 7581 – 7582.

§9901.332 Local Market Suppliments;

Establishing different suppliments to different career groups with in the same location is demoralizing and can only make moral worse. This only goes to prove that equal pay for equal work is something that is not only forgotten but stomped on. DoD should make Locality pay adjustments and COLAS’s across the board as not only does inflation raise almost every year at least modestly, but our FEHB benefit go up double digits fregquently. This cause a net LOSS in pay without the COLA’s.

§9901.341 thru 9901.345 pages 7582-7583;

The proposed pay for performance system described under these sections contain little detail about how it will work.  The Congress simply stated that the system shall “better link individual pay to performance and provide an equitable method for appraising and compensating employees.”  The proposed pay for performance system will not “promote a high-performance culture”.  The DOD’s own assessment of similar pay systems tested under Demonstration projects within the Department over the past ten years does not reflect that these systems have had a great deal of success. 

· One purpose of the Demo projects was to “improve effectiveness”.  The DOD Demonstration report found only limited impact on effectiveness.  The Wave 1 survey reported that only 37% responded favorably that the demo improved operations

· The wave 2 survey had only 27% who responded favorably that the Demo improved operations.  

· The wave one and two surveys represented 12 Demonstration Projects where there was no measurable increase and only a small minority saw any improvement. 

· A second objective measured by the DOD Demonstration report was how successful was the project in “lifting restraints on competitive recruitment”.

· The Demos did not show any improvement in offer and acceptance ratios from pre-demonstration levels.

· A third objective was to achieve “performance rating fairness”

· 68%-73% of the employees under the GS system rated the GS system fair and accurate.

· Only 55-61% of Wave 1 employees under pay for performance rated the system fair.  While 55%-67% of Wave 2 participants rated it fair.

· 70% of minority employees in 2001 rated the GS system fair while only 49% of minorities surveyed in Wave 1 rated the Demo fair.

· Another objective of the Demos was to increase organizational commitment.  The DOD Demonstration report found no difference between Demo and non-Demo employees. 

· The Demos were expected to improve critical retention however there was no measurable difference between Demo and non-Demo groups. 

These results bear out the fact that little can be gained by moving to a system that is perceived less fair than the one we currently have.    The Merit Pay system that was scrapped in the early 1990’s failed because it like the one proposed today was limited by funding.  Unless funds are available to reward all deserving employees this too will fail or at least it will not achieve its objectives.    The structure of the proposed system will limit the achievements of workers by undervaluing their contributions.  The proposed system that in some undisclosed manner assigns a value to a share is likely to be manipulated in the favor of those workers at the top.  It is a fact that the higher the average rating in a pay pool the lower the value of each share.  Consequently the more average ratings in the pay pool the higher the value of the share.  The incentive is for there to be only a small group at the top in order to increase the value of their shares.  This will deny some workers who legitimately deserve higher ratings and more payout the opportunity to earn those shares.  The unfairness inherent in this system will demoralize the majority of the workforce.

Subpart D – Performance Management;
§9901.405 Performance Management system requirements page 7585;

Section C (1) – (5) will incite more problems then the benefits claimed. The claim is to create a high performance workforce, however this seems to limit the amount of employees that can scored at the top. This will foster resentment and competition between workers and a climate that will totally prevent teamwork causing inefficiencies in work output due to moral problems and competitive struggles.

Subpart G – Adverse Actions;
This subpart addresses changes in the employee adverse action procedures.  The major changes reflect the Departments attitude toward the treatment of employees during proposed adverse actions.  In general the Department has given itself the “sole, exclusive and unreviewable discretion” to take adverse actions where employees have limited rights to appeal under subpart H of the proposed regulations.  Subpart G and subpart H work together and destroy the due process rights that were mandated by the Congress.  The DOD has not met the intent of Congress when it failed to include the employees and their unions in the development of these procedures. 

§9901.712 – Mandatory removal offenses page 7591;

This section provides that the Secretary has the “sole, exclusive and unreviewable discretion” to establish mandatory removal offenses (MRO’s) which are to be identified at some later date.   If one were charged with an offense that was classified as a MRO the employee would not be given a proposal notice unless the Secretary approved it.   The employee’s penalty could not be mitigated unless the Secretary in his sole, exclusive and unreviewable discretion decides it is appropriate.  These regulations do not provide for anyone other than the Secretary to make these decisions.  Access to the Secretary would be limited and most likely delay processing of actions.  To expect that a cabinet Secretary will have adequate time to devote to the review of these cases is at best stretch of the imagination.  The Department has also given itself the latitude under these regulations in subpart H to charge an employee acquitted of committing an MRO with a non-MRO offense based on the same facts.  This is akin to double jeopardy.  The proposed procedure denies an employee charged with such an offense due process. 

§9901.713 – Procedures page 7591
Under paragraph (b) (2) of this section employees could be targeted for furlough for reasons not related to any legitimate business necessity.  Furloughs under this part could be used as a means to informally discipline a particular employee without affording them due process rights.   The statement “sudden emergencies requiring immediate curtailment of activities” should be better defined.   This opens the procedure to abuse.  It does not comply with Congressional intent.

§9901.715 – Opportunity to reply page 7591;
Under paragraph (f) (1), (2), and (3) a union official could be denied official time to represent an employee on the basis of several tests.  First if there was a perceived conflict of interest; secondly if it was determined that his or her release would result in unreasonable costs and lastly if it would compromise security.   These are conditions that would lend themselves to abuse and compromise the ability of the exclusive representative to meet its burden of fair representation.  Under some circumstances an employee who is disliked or has committed a notable offense could be denied access to representation.  Under the existing rules employees are entitled timely access to a representative.  This in no way impacts the Departments mission.  Under Chapter 71 of Title 5 U.S.C. and FLRA case law union officials can be delayed a reasonable amount of time if mission requires such a delay.  The Department provides under these regulations a means by which managers can twist these open ended criteria to fit any situation and thus deny the release of a union official.  The intent of Public Law 108-36 was to insure that unions could continue to bargain and represent employees and that there be safeguards to afford due process.  The proposed system does not meet these mandates.  
Subpart H – Appeals;

In general the Department has taken extraordinary measures to assure that it will be in the position to overturn, remand or otherwise dismiss any decision or opinion that is contrary to the Departments views.   Under this subpart employees can be denied hearings, subjected to double jeopardy, denied representatives, full discovery, and  mitigation of penalties to mention a few.   The procedure does not afford due process it simply assures that the Department will prevail in 100% of the cases.  These procedures take apart the protections that safeguarded federal employee from arbitrary actions based on personal, political or other non-merit reasons.   In addition it complicates the procedures that are currently in place by adding layers of bureaucracy to the process.  The cost of this change combined with the cost of changes discussed in subpart I, are unjustified.  The current system works and there is no need to establish a National Security Labor Board that reports to the Secretary.  This is a duplication of the mission of the FLRA at the taxpayers’ expense.  

§9901.807 – Appellate procedures page 7592;
Under paragraph (d) (1) (i), (ii), and (iii) the Department states that the MSPB AJ must sustain an adverse action appeal taken against an employee unless they prove by a preponderance of the evidence that there was harmful error, that the decision violate 5 U.S.C. 2302 (b) or that the decision was not in accordance with law.  The standard that DOD prescribes is one that an employee would normally meet when filing an appeal of an AJ’s decision.   Employees should be able to establish through evidence other than the standards mentioned above their innocence.   The burden proposed for adverse actions is not reasonable.  Under this proposal, DoD assumes you’re guilty, unless you can prove you’re innocent beyond a shadow of a doubt.  This is not the way it’s supposed to work.

Paragraph (e) proposes to permit the Director of OPM to intervene in the proceedings when the Director believes that an erroneous decision will have a substantial impact on law, rule, or regulation.   It is not clear from these regulations specifically what authority the Director will have.  The appeal process as written permits the Department to overturn the decisions it does not agree with adding the Director appears to add a dimension that is not necessary.  If the OPM intervenes with whatever authority they have it will undermine the process and employees will not be afforded due process. 

Paragraph (k) (3) seeks to permit either party the ability to limit discovery.  This will work against employees because Department officials maintain the bulk of information related to the adverse action.  The Department’s managers could and likely would attempt to limit discovery on the basis that is too costly, privileged or burdensome, etc.  The intent of the hearing is to determine whether or not the action was justified. If discovery is limited on this basis evidence helpful to the employee may never come to light.  This violates the mandate to afford due process. 

Paragraph (k) (6) limits mitigation of penalties and requires the maximum penalty for any sustained charge(s) to be applied.  In most cases this would allow for any offense to become a removal.   The Department’s managers would likely pile on charges to ensure that at least one or two would be sustained.   The more charges there are the more likely one will stick.   Since the standard to be applied is for the charge to be wholly unjustified or totally disproportionate to the basis for the action it is unlikely that any penalty could be mitigated.  This proposal establishes a process where any action proposed by the Department whether justified or not, will more than likely be upheld.  

Subpart I – Labor-Management Relations;

The Labor Management Relations subpart fails to comply with the directives in Public Law 108-36.  The Department neglects to preserve bargaining in the sense that was intended by the Congress.  It is clear from reading these regulations that the Department has defied Congress by expanding Management Rights’ and therefore limiting the areas of bargaining.  The proposal is so disproportionate as to make it completely incompatible with the direction of Congress.  Establishment of a Labor Board and all that comes with it is not good management of resources. In addition the creation of this subpart was not done in conjunction with employee representatives and as such violates Public Law 108-36.   The American Federation of Government Employees as well as several other unions is challenging the Department’s lack of employee involvement in the process of developing a labor relations system.   Until such time as the Department complies with the requirements laid out in the enabling legislation I object to this subpart in total. 

