NSPS Comments by Army Materiel Command Counsel Labor & Employment Attorneys
Subpart A 9901.103 Definitions


Mandatory Removal Offenses – This should be defined in this section rather than waiting for implementing issuances.

Subpart B 9901.222(a) Reconsideration of classification decisions

Recommend that there be a statute of limitations, which allow the employee to ask for reconsideration within an established time period after the position has been classified or after the employee has been in the position for a time period.  This open ended time period may be abused some employees.

Subpart C 9901.361 

Premium Pay – Will the term hazardous duty pay differential include environmental differential pay for wage grade employees?  

Subpart E 9901.504 Definitions

Career Employee – It may be prudent to add “that the employee has completed the probationary period.”
Subpart F 9901.605


Competitive Area – It may be appropriate in the regulation to state that the determination of a competitive area is non-negotiable.

Subpart G 9901.712

Mandatory Removal Offenses – Will agency attorneys be able to offer settlements (resignations).  Will the Secretary be involved in settlement discussions?  The components may lose some flexibility by offering resignations.  The use of Mandatory Removal Offenses will leave no discretion to management in the application of the Douglas Factors.  Managers may craft the charge differently in order to avoid the Mandatory Removal Offense process.

Subpart G 9901.714


Proposal notice – We strongly agree with the language concerning duty status and the ability of the agency to put the employee in a leave status.

Subpart G 9901.716


Decision notice – The current provision indicates that the Department many not consider any reasons for the action other than those specified in the proposal notice.  However, when a deciding official analyzes the Douglas Factors, he or she will routinely consider information that is not in the notice.  Does this mean that the Douglas Factors analysis should be specified in the proposal notice?  The deciding official may have slightly different analysis than the proposing official because he or she had the opportunity to review the employee’s response. 

Subpart H (9901.801) and I (9901.901)


Recommend that employees and unions not be able to use the grievance system to appeal an adverse action.  Employees and union should only be able to appeal to MSPB.

Subpart I 9901.912


Determination of appropriate units for labor organization representation –


(b)(4) Employees that are in attorney positions should be expanded to paralegals and their clerical support staff due to the fact that these positions are confidential in nature.


(b)(7) Should be specific regarding security guards and police officers as current case law has many conflicts over this provision.

