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1.  Subpart A, § 9901.106(a)(2) & (b) - Including All Employees in the Consultation Process - For balance, the following groups should be allowed to select representatives (below the SES level) to represent their employees in any continuing collaboration: 

• each activity in which the majority of employees are excluded from “appropriate units for labor organization representation” (e.g., criminal investigators, and internal auditors) and 

• other large groups within an activity excluded from appropriate units (e.g., the supervisors at an activity).  

This could be done by changing the definition of “employee representative” in § 9901.106(a)(2)(i) - see below.  Subparagraph (b) could then be limited to units that are not excluded but have not chosen to be represented by a union.  This would ensure that all employees have an opportunity to be “involve[ed] in the design and implementation of the system” as required by section 9902(b)(6)(D) of the NSPS statute (i.e., the newly enacted 5 U.S.C. §§ 9901-9904), even those who are ineligible to be members of appropriate bargaining units.  

2.  Subpart A, § 9901.106(a)(2)(i) - Including All Employees in the Consultation Process - For the reasons stated above, the definition of “employee representative” should be modified to include representatives of employees who are ineligible to join appropriate units.  Better rules and regulations are likely if all points of view are heard - employees and supervisors, those who have worked under (and sometimes around) the regulations being replaced (and are aware of what actually works) as well as those who are more attuned to what can go wrong and where internal controls are needed to prevent, or at least limit, fraud, waste, and abuse.  

3.  Subpart A, § 9901.106(a)(2)(ii) - Including All Employees in the Consultation Process - I would modify this subparagraph to allow the Secretary to limit the number of employee representatives only to the extent that all employees are represented by at least one representative.  It is difficult to see how all employees will be represented if the Secretary can limit the number of employee representatives to a small number, e.g., 5.  The proposed regulations do not define the details of the NSPS system, including such issues as adequate safeguards to help ensure fairness and guard against abuse.  One of the major concerns of all employees is ensuring the fairness of their evaluations.  Thus all employees will want to comment directly or through a representative on the next level of regulations.  
4.  Subpart A, § 9901.106(a)(3)(i) - Ensure Effective Participation in Consultation Process - Specify some minimum time, e.g., 30 days absent exigent circumstances, for written comments.  A reasonable time period is needed to ensure employees have time to review any proposal and formulate a response and employee representatives have time to coordinate employee responses.  The more time employees have to consider alternatives, the better their responses should be, and thus the easier it will be for DoD to understand the employees’ rationales and make the best decision for final rules and regulations.  

5.  Subpart A, § 9901.106(a)(3)(ii) - Ensure Effective Consultation Process - Absent exigent circumstances, employee representatives (both union and non-union) should always be provided an opportunity to provide written comments.  Participation through written comments should not be discretionary absent exigent circumstances.  Because of the difficulties and time involved in arranging face-to-face discussions with large groups of person from various organizations and activities, I understand why such participation needs to be discretionary. 

6.  Subpart A, § 9901.108 - Credible Program Evaluation - To ensure a fair, objective and thorough program evaluation, and the procedures for program evaluation should include an audit in accordance with generally accepted Government auditing principles, except that employee representatives would be given an opportunity to comment on the draft before the draft, as modified by the auditors in response to employee representatives’ comments and  together with a compilation of the employee representatives’ comments, was sent to management for management comments.

7.  Subpart D, § 9901.405(b) - Objective Standards - Insert between subparagraphs (5) and (6) a new subparagraph that requires the majority of performance expectations to be objectively measured using the same auditable data as DoD uses for its financial statements under the Chief Financial Officers’ Act (CFO Act) or performance reports under the Government Performance and Results Act (GPRA).  This would then support the statutory requirement (5 U.S.C. § (6)(B)) for a “fair, credible, and transparent employee performance appraisal system” and the regulatory requirement of § 9901.406(a) that “[p]erformance expectations will support and align with the DoD mission and its strategic goals, organizational program and policy objectives, annual performance plans, and other measures of performance” and assure employees of some objectivity in their ratings.  

8.  Subpart D, § 9901.406(d)(1) - I strongly recommend making it mandatory (rather than permissive) that employees ratings be based on performance either: 

(i) on all three levels - individual, team, and activity/organization or 

(ii) on a pyramid of 3 levels with each employee being rated on individual performance, the performance of the team or group at the level above the employee, and the performance of a level above that. 

Supervisors and managers should also be rated on the performance of those they supervise or manage.

9.  Subpart E, §§ 9901.501(c), .502, .515(b); Subpart F, §§ 9901.602, .603, .607(a) - Veterans’ Preference - In general, I agree with veterans’ preference; however, veterans’ preference should not be allowed to perpetuate prior discrimination.  Veterans’ preference should only be allowed to be considered against those who have had the same opportunity to become veterans; not against those such as the disabled from birth who were not given the same opportunity to join and become veterans.  

10.  Subpart I, § 9901.917(d) - Continuing Collaboration for all Unclassified Department-wide or Component-wide policies, regulations, or similar issuances - I strongly recommend adding a new subparagraph that requires, for Department-wide or Component-wide policies, regulations, or similar issuances, that all employee representatives be notified by e-mail of proposed final drafts and be provided an opportunity of at least 30 days absent exigent circumstances to provide written comments.  Employee representatives should be made responsible for notifying the Department and applicable Component of any change in their e-mail address.  Once again, I believe better rules and regulations are likely if all points of view are heard - employees and supervisors, those who have worked under (and sometimes around) the regulations being replaced (and are aware of what actually works) as well as those who are more attuned to what can go wrong and where internal controls are needed to prevent, or at least limit, fraud, waste, and abuse.  

11.  Supplementary Information, Authority to Establish a New HR System, 70 Fed. Reg. 7554 - To alleviate rumors that, to keep costs down or for other reasons, DoD wants to replace military members in “fighting zones” with civilian employees, and because in today’s fighting those behind the line are in almost as much danger as those on the front line, you should add a section that requires DoD to provide civilians sent to fighting zones with: 

• the same pay and benefits provided military members of equivalent grade/rank (medical benefits, death benefits, housing allowance to provide for family back home, etc.); 

• the same protection provided military members (protective clothing, gas masks, transportation by armored vehicles, etc.); and 

• the training to enable the civilian employees to effectively use such protection before transfer to the “fighting zone.”  

The section should require DoD to seek volunteers for assignments in fighting zones before assigning or transferring civilian employees to such positions in fighting zones.  The section should also state that no civilian employee’s rating of record or performance payout will be affected by his or her failure to volunteer.  

Add a definition for “fighting zone” that covers U.N. and U.S. military and peacekeeping missions, and nation-building missions following military or peacekeeping missions if fighting or terrorism is continuing.  The term “fighting zone” is used to remove the distinction between declared wars (World Wars I & II) and undeclared fighting (the Vietnam skirmish).  

