To Whom it May Concern:

I want to express my concerns about changes to work rules in the Department of Defense (DoD) known as the National Security Personnel System (NSPS), which were printed in the Federal Register on February 14, 2005.   

General comments:

I have worked for DoD for 32 years.  I am angry that these proposals seem to treat the employees who help defend our country as cannon fodder to be used up and discarded when they have given all that they can.  Most DoD employees work hard and are committed. I believe that this regulatory change will hurt the agency’s mission.  This system will change the way workers are paid, evaluated, promoted, fired, scheduled, and treated.  These rules would create a system in which federal managers are influenced by favoritism rather than serving the civil concerns of the American people.  

I believe the proposed NSPS regulations will undermine the civil service and hurt the ability of Defense Department employees to accomplish the agency's mission.

As published, the proposed NSPS regulations lack critical details on how various aspects of the new system will operate.  Relying on “as yet to be determined” implementing issuances denies the American public the opportunity to offer substantive comments on NSPS and does not provide the requisite transparency Congress needs to carry out its oversight function. Please consider the following comments and delay final implementation until the proper steps have been taken to effectively involve the elected representatives of Defense Department workers.

Subpart C Pay, Sections 9901.301 to 9901.373 

Defense Department employees should continue to receive the same annual pay and across-the-board adjustment that other GS/FWS workers receive. 

The individual pay increases for performance in the regulations should include guaranteed percentages so employees will understand the pay system and what their pay increase will be depending on their performance. 
With the new patronage pay system, which DoD calls “pay for performance,” the amount of a worker's salary will depend almost completely on the personal judgment of his or her manager.  While the “Secretary” may be of the opinion that most supervisors and managers within DoD are fair, honest and respectable people, there are many who are in it for their own self gratification and promotion.  This system will force workers to compete with one another for pay raises, which will destroy teamwork, increase conflict among employees, and reward short-term outcomes. There is no guarantee that even the best workers will receive a pay raise or that the pay offered will be fair or competitive.  This system will create a situation in which workers are in conflict with one another and afraid to speak out about harassment, violations of the law, and workplace safety problems.  Furthermore, there will be no impartial appeal system to assure that everyone is treated fairly.  I and my family members have seen this in DoD and other government agencies over the years.  Now with NSPS the doors will be flung wide open and nepotism, cronyism, and old boy networks will be allowed, even encouraged, to run rampant.  I have seen it in other organizations.  Among them is the new Department of Homeland Defense which has been lauded in the NSPS documentation as such a great system and from which many good points were taken.  There is rampant nepotism, cronyism and old boy hiring and promoting going on in that agency.  I have seen it through the eyes of my daughter.  That is what will happen within DoD under these proposed rule changes.  There will be a great increase in the number and level of incompetent and incapable managers and supervisors who will rise in the ranks based upon favoritism and not performance.  Those who perform for these managers will be used up, abused and rewarded with lies, deceit, no pay raises and maybe even the lose of their jobs.
Under the General Schedule and FWS, employee pay was clear.  It was funded by Congress and could not be taken away.  However, NSPS will take away this certainty.  Salaries and bonuses are funded by DoD.  In the past – as recently as just last year – DoD did not fund its awards program.  Given the agency’s miserable record on this issue, how can employees feel confident that our salaries and bonuses will be funded in the future?  What happens when all of the high performers get no pay raises because there is no money for them in the pay pool?  What will be the penalty for the management structure because they did not account for and ensure funding for pay raises?  This has happened for people already under this system.  How wonderful they must feel for having done such a great job and been rated as a top performer only to be told “sorry, we don’t have any money for a raise this year.”  
Subpart D Performance Management - 9901.401 to 9901.409 

To ensure fairness and accuracy, Defense Department employees should be able to appeal any performance rating to an independent grievance and arbitration process as they can do now.  As written performance pay will not be affected by any performance review or grievance.  If that is the case then why even bother with an appeals process as it will have no meaningful (monetary) effect.
Subpart E Staffing and Employment - 9901.501 to 9901.516 

The proposed regulations would replace longstanding provisions on hiring found in 5 U.S.C. Chapters 31 and 33 with unpublished procedures that will be prescribed at some future date through implementing issuances. Using this approach will allow the Defense Department to arbitrarily develop and administer new rules on staffing and employment that have not been available for public comment. This is especially troubling given the proposal to engage in non-citizen hiring to positions within NSPS. Our national security would surely be put at risk if Defense Department managers were able to exercise such hiring flexibilities. 

Subpart F Workforce Shaping - 9901.6012 to 9901.611

The Defense Department should not change the current layoff/RIF rules, which give balanced credit to performance and the employees' valuable years of committed service. Moreover, under the proposed regulations employment disputes over such matters would be unfairly limited to the Merit Systems Protection Board.

Subpart G Adverse Actions - 9901.701 to 9901.810 

The NSPS guiding principle on enhanced management flexibility would be undermined if the provision on mandatory removable offenses is retained. Due process and fairness demand that the independent body reviewing major suspensions and terminations be allowed to alter the proposed penalty if it deems the penalty to be unreasonable. The current standards approved by the courts to guide such bodies should be continued. 

Subpart I Labor-Management Relations - 9901.901 to 9901.929 

The labor-management law that has governed the employees' right to organize and engage in collective bargaining has worked well since 1978. There is no compelling reason to take away most of the collective bargaining rights or grievance rights. 

The Defense Department should not create a "company-dominated dispute board." Any dispute board must be jointly selected by management and the union.

Sincerely,
Louis G. Bornman, Jr
