Subject: 

Comments on the Proposed NSPS regulations-RIN 3206-AK76/0790-AH82.

General Comments:
The following comment is based on my 32 years experience as a federal government employee, 17 years of which was in a supervisory position. I worked at the shipyard in a time of the military build-up of the Reagan years, which eventually caused the fall a communism, and I feel that I had helped make that happen just working in the hazardous environment of Naval ship repair overhauling the five aircraft carriers extending their life another 15 years. 


Now, the Secretary of Defense wants to have total control over the federal employees, in order to execute a National Security Mission for war on terrorism. One of recent ideas that are now being implemented in job descriptions is under conditions of employment is a security requirement, which states Essential Personnel. What that means is, the employee can be deployed anywhere in the world in 48 hours, including a war zone. At age 50, I don’t think I would be going to Iraq to perform logistics functions.  This is not a federal employees problem, it is the armed forces inability to recruit. The current administration has miscalculated the enemy, and now wants to utilize the federal workforce to supplement the military. A-76 program has been in force for almost 30 years, which has been taking away work from the federal workforce and giving it to private contractors. After the war started, some of our troops were not fed, because the contractor could not support/fulfill the work as contracted. DOD has discovered that hiring private contractors to do the uniformed military's jobs in a combat zone is more costly than having the uniformed military do them. Imagine that!!! So not having the option of these jobs not getting done DOD wants to remove the Title 5 protections from their civilian federal workforce and their exclusive representatives in order to make them take on the jobs in the combat zone cheaper. They want to do this before they convert approximately 320,000 uniformed military positions to the civilian workforce and make those uniformed military become practitioners of the arts of combat arms. 


I do agree in principle with the concept of Pay for Performance, but we already have that in place, but the rules are not enforced. I have no problem in principle with the concept of Pay for Performance (PFP), however the existing Civil Service (CS) regulations provide that Within Grade Increases (WGI) may now only be awarded on achievement of a satisfactory rating of record. The problem is management has been unwilling to correct poor performance or seek removals under the current system. This does not justify eliminating the Civil Service. 

I am also concerned that without specific guidelines on PFP the Federal system could revert to the spoils system of 100 years ago. Prior to the House vote on this issue the GAO provided testimony in person and in three separate reports (GAO-03-717T, GAO-03-741T and GAO-03-493T) that the “majority of DoD’s systems are not currently designed to support a meaningful performance based pay system” and that in order to implement NSPS DoD “should have to demonstrate they have modern, effective, credible, performance systems.” They do not and this sound advice was ignored.

I am also concerned that under the guise of being essential to National Security too much power and discretion is concentrated in the Secretary. The GAO reports cited above all recommended that Congress develop a definition of “essential to National Security” or have the Department develop the definition in conjunction with the Office of Personnel Management (OPM). Congress failed miserably.

Regarding flexibilities, didn’t the US win the first Gulf War, subdue the Taliban, and oust Saddam using the efforts of the current Civil Service system? The Department has failed to provide any specific examples of how the current system limits the abilities of the Department to gain victory. 

I am disappointed and outraged that a review of the Federal Record seems to indicate that the Republican party rushed these proposals into consideration with the annual Defense Authorization precluding the kind of in depth discussion, debate and oversight required by a change of this magnitude. I am further outraged that the Republicans in the House appear to have played politics with this issue in the Rules Committee by refusing to consider a DOD Employees Bill of Rights.

Specific Comments: 

The Case for Action: 
Page 7552 describes DoD as a “total force, uniformed personnel and civilians [that] thinks and operates as one cohesive unit” and at page 7553 states “civilians must be an integrated, flexible, and responsive part of the team” Such statements do not ring true when the Administration has declined to offer civilian/military pay parity (annual raises of the same percentage) to civilians for the past few years.

Page 7553 refers to “narrowly defined work definitions” yet page 7559 says the Civil Service System relies on “lengthy classification standards and position descriptions”. As with pay parity the Department would like to have it both ways.

 Page 7556: “Outreach to Employees”: Touts the Department’s efforts to involve employees and their representatives in the design of NSPS. The House first considered this proposal in the Spring of 2003 so there must have been some conception of the proposal at that time, yet the Unions, despite repeated requests, were denied any access to drafts of the proposed regulations until publication in the Federal Register in February 2005. By the way, a 30 day review and public comment period of the proposed regulations is totally inadequate: over the last 30 days I have read and re-read and read this again. There is nothing here. What is here is stated in a manner that has to be researched against existing regulations in order to know what might happen under NSPS. I believe the Department’s dealings with the Unions on NSPS and the ridiculously short public review period are intended to override Congress’ direction that employees and their representatives are involved in the design of NSPS and to ensure that the Department is able to unilaterally, through  “implementing issuances” push through whatever system it desires without Congressional or public oversight. Senator Voinovich on 16 February 2005 stated that there is “no serious, real oversight of DoD” and I believe that these regulations are intended to keep it that way. 

Page 7556 also states that a website was established as “ a primary, two-way communications tool for the workforce”. The website provides lot’s of information about things that might be like NSPS (Acquisition demos, other agencies, etc., etc.) but little detail of how this major, unwarranted overhaul of the Civil Service system will work. The answers to some of the “Frequently Asked Questions” (FAQ) are misleading to the point of dishonesty. For example, the following are questions and answers from the NSPS website:

1. Will NSPS affect my retirement and health insurance benefits, or leave entitlements?

No. NSPS will not change the rules regarding retirement, health insurance, annual leave, or sick leave.

Back to top
2. Will NSPS affect my "high 3"?

No. Rules affecting retirement benefits or eligibility fall outside the scope of the NSPS law.
The NSPS rules will have a direct affect on retirement, annual leave, sick leave, and the high three years of salary. If a federal employee does not get a pay raise, it will affect all of the above paid benefits.

The Federal Aviation Administration (FAA) went to a PFP system several years ago. FederalTimes.com of 17 January 2005 states that pay bands and caps for FAA remained the same for the third consecutive year resulting in 800 employees receiving small bonuses instead of pay increases. Employees subject to the caps estimate they will lose tens of thousands of dollars in cumulative raises and pension payments they would have received under the Civil Service system. Thus, the NSPS website answers are, at best, incomplete and, at worst, completely dishonest – NSPS could severely affect a person’s retirement and “high 3”. 

Another FAQ follows:

Q. Under NSPS, can civilian employees be defined as "deployable assets" and ordered anywhere in the world, including war zones, to support the mission?

A. Currently DoD has the authority to reassign employees and this authority is unaffected by NSPS. One of the Goals of NSPS is to reduce its reliance on the military to perform jobs that could be performed by civilians in order to free up the military to perform its war fighting duties.
What the answer leaves out is that the Department’s current authority to deploy civilians is extremely limited and is based on an employee occupying: 

a. A designated position and 

b. Signing a mobility agreement and 

c. Under working conditions negotiated with the employee’s labor representatives. Again, a dishonestly misleading answer. 

Page 7562 mentions replacing the culture of “pay-for-longevity with pay-for results”. I don’t object to this in principle, but as a Naval Supply Systems Command (NAVSUP) employee and an employee of a Naval Shipyard for the past 32 years I know that half of that time 16 years both agencies were under a hiring and promotion freeze. The within grade step increase (WGI) represented most employees only opportunity to advance in pay during those years. What kind of employer would deny its workforce the chance to advance when gasoline and home heating oil have risen over 100% and Federal Employee Health Benefits costs rise every year? 

Subpart C Page 7559 regarding funding formulas for PFP offer no reassurance that the PFP pool will be adequately and fully funded to replace income lost through removal of WGIs in the out years. Given Congress’ and the Administration’s propensity to demand unfunded mandates I have no faith that the pools will be adequately funded and view the PFP as really just a way for the Department to gradually reduce salaries and pension benefits. It should also be noted that the current Civil Service System allows a WGI to be offered only on the successful performance of the employee. NSPS is a way to punish employees for management’s failures. 

9901.102 cites various portions of 5 USC that will be waived or modified. It should specifically stat that 5 USC 81 (Worker’s Compensation) and 5 USC 83 and 84 (Retirement) will not be waived or modified.

9901.303 Unless to the employee’s benefit all portions of 5 USC 53 and 55 regarding premium payments should be retained and 9901.303 (a)(1) struck.

9901.313 (b) “to the maximum extent practicable” is unacceptable. DoD should provide firm guidance now for out year funding of the PFP pool. This part should also be revised to make clear that any individual employee would not be disadvantaged and not just employees in the aggregate.

9901.342(b)(2)(i)-(iii) should specify exactly how DoD will determine what percentage of the pool payout is base pay and what percentage is a one time performance award so that employees are able to calculate and estimate the possible effects on their retirement and pension.

9901.342 (d)(3) Please define “control points” and specify what this means. Wording of this section is vague and could be construed to mean DoD will establish artificial barriers to advancement in order to keep pay down.

9901.342 (e)(1) Employees involuntarily reassigned for mission requirements and having a satisfactory rating of record should not have payouts prorated but should receive all shares to which they would otherwise have been entitled prior to reassignment.

9901.352 (a) Employees involuntarily reassigned for mission requirements and having a satisfactory rating of record should not suffer a reduction in pay under any circumstances. 


9901.356 (c) Current pay periods should not change unless to the employee’s benefit.
 9901.372 is vague and unclear. Previous sections state employees will convert to NSPS with no loss of pay but this section seems like a trap door to reduce pay on conversion. Locality should not be taken into account; only base pay or else this could in fact result in a loss of pay on conversion.

9901.405 (b)(2) Once a year performance appraisals are not adequate to ensure a fair appraisal process. This should be at least every six months. In addition, the supervisor should have established metrics that can be measured on a monthly basis.

9901.406 (e) Employees must be fully involved, not just “to the extent practicable”, in the development of performance expectations in order to guard against arbitrary, unattainable standards and to ensure the employee understands fully what is expected of him/her. As stated above both employee and supervisor should approve metrics.

9901.607 length of service should be equally treated with rating of record. Seniority rights should be retained.

Subpart G should be struck in its entirety and existing provisions of 5 USC and the current Merit Systems Protection Board (MSPB) provisions regarding adverse actions and appeals should be retained.

9901.712 9901.807 (h) (1) Mandatory Removal Offenses (MRO) should be fully and completely specified and listed. Final authority for appeal and removal should remain within the existing MSPB procedures. 

Subpart H should be struck in its entirety and existing provisions of 5 USC and the current Merit Systems Protection Board (MSPB) provisions regarding adverse actions and appeals should be retained.

9901.807 (d) The standard of evidence should remain at the current “substantial evidence” rather than the proposed “preponderance of evidence”. 

9901.807 (d) (2) DoD should not be permitted to bring one set of charges and later change to another set. This will prevent arbitrary and capricious disciplinary actions and help protect the employee.

9901.807 (h) (1) Employees who prevail under appeal should be entitled to have all legal fees paid by the department. If the department had not wrongly or incorrectly brought the unsustainable charges, the employee would not have incurred the expense of legal fees. This will ensure that the department does not bring prevent arbitrary and capricious disciplinary actions and help protect the employee. IF the government brought t the case and is not able to sustain it, they should suck it up and pay up. 

9901.807 (k) (1) Should remain at the current 30 days. 

9901.807 (h) (3) Discovery should not be limited. The employee should have every opportunity to obtain interrogatories, discovery, and depositions. The government should be required to prove that any information sought is “privileged”.

9901.807 (k) (3) (ii) There should be no arbitrary limits established.

9901.807 (k) (8) (iii) (B) The government should not be allowed to overrule final judicial action. 

9901.808 (b) (c) MROs should be fully appeal to MSPB and the final MSPB decision or judicial decision should be final and not overridden by the Department or the Secretary.

9901.907 No one believes that a panel hand picked by the Secretary and removable by the Secretary only can be impartial and objective. This should be struck and existing law/regulation pertaining to the National Labor Relations Board and Federal Labor Relations authority should stand. 

9901.910 (a) (2) Work assignment should remain a fully negotiated working condition particularly as pertaining to the deployment of civilians to war zones. Negotiation will help protect employees from arbitrary, punitive, or retaliatory work assignments. There is nothing here to prevent an employee from being assigned to a job for which they have no training or experience and then suffering an unacceptable rating of record because of it. 

9901.914  (c) and (4) (2) GAO provided testimony in person and in three separate reports (GAO-03-717T, GAO-03-741T and GAO-03-493T) that recommended Congress specifically defines “National Security” and situations where disclosure would be limited should be listed and defined. 

