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Comments of the Merit Systems Protection Board on the Proposed Regulations of the Department of Defense and the Office of Personnel Management Concerning Adverse Action and Appellate Procedures

The National Defense Authorization Act, Pub. L. 108-136 (November 24, 2003), requires that the Secretary of Defense consult with the Merit Systems Protection Board (MSPB) before issuing regulations governing adverse actions and appeals under the National Security Personnel System.  See 5 U.S.C. § 9902(h)(1).  Pursuant to that charge, representatives of the Secretary of Defense and of the Director of the Office of Personnel Management (OPM) consulted with MSPB.  The regulations proposed at 70 Fed. Reg. 7552 (daily ed. Feb. 14, 2005) reflect the choices ultimately made by the Department of Defense and OPM in designing the new disciplinary and appeals system for Department employees.
MSPB is pleased that the Department and OPM have chosen to have MSPB administrative judges serve as the initial adjudicators within the Department’s appeals system.  The full MSPB and MSPB’s administrative judges bring integrity and objectivity to the dispute resolution process, and will continue MSPB’s tradition of providing fair proceedings and objective decisions.
MSPB has the following comments on the proposed regulations.
Mixed Cases

Sections 9901.803 & 9901.809 purport to modify 5 U.S.C. § 7702.  This may be contrary to the National Defense Authorization Act.  Under the statute, it appears that neither the Department of Defense nor the Office of Personnel Management has authority to modify 5 U.S.C. § 7702 because section 7702 “provid[es] a[] . . . remedy” for “law[s] referred to in section 2302(b)(1).”  See 5 U.S.C. § 9902(b)(3)(C)(ii)(II).  It thus appears that when an employee covered by the National Security Personnel System claims that an adverse action was based on prohibited discrimination, the procedures of 5 U.S.C. § 7701 would apply.  See 5 U.S.C. § 7702(a)(1).  It should be noted that 5 U.S.C. § 7701 provides for de novo review before MSPB, not record review as envisioned by the proposed regulations.
Assuming for the sake of discussion that mixed cases are properly heard under the procedures in these proposed regulations, the purpose behind the requirement that the discrimination issue in a mixed case shall be referred to MSPB when no petition for review has been filed is unclear.

Assuming further for the sake of discussion that mixed cases are properly heard under the procedures in these proposed regulations, the first sentence of section 9901.809(b) should be amended by inserting the word “final” between the words “that result in a” and “decision.”  As amended, this sentence would correctly state that a Department decision must be “final” before the employee has the right to seek review before the full MSPB.  5 U.S.C. § 9902(h)(4)(A).
Reporting on Each Instance Where the full MSPB or an Administrative Judge Fails to Meet the Deadlines Imposed by section 9901.807(k)
The second sentence in section 9901.807(l) provides that “if the AJ or full MSPB fails to meet the above time limits [in section 9907(k)], the full MSPB will inform the Secretary in writing of the cause of the delay and will recommend future actions to remedy the problem.”  MSPB is committed to taking all steps necessary to ensure that the time limits in sections 9901.807(k)(7), (10), and (11) are met by both the full MSPB and administrative judges.  The purpose of the reporting requirement imposed by this regulation could be served equally well, and with greater efficiency, if MSPB were allowed to submit a quarterly or annual report on all cases where decisions were not issued within the specified time limits. 
Delivery of Decision Notices of Proposed Adverse Actions
The first sentence of section 9901.716(d) provides that the Department will, “to the extent practicable,” deliver the notice to the employee on or before the effective date of the action.  The second sentence of section 9901.716(d) provides that if unable to deliver the notice to the employee in person, the Department may mail the notice to the employee's last known address of record.  MSPB suggests that the words “on or before the effective date of the action” be added at the end of the second sentence in section 9901.716(d).  This change would help ensure that notification by mail delivery to the employee’s last known address of record will be as timely as possible.
Date of Filing

The proposed rules provide at section 9901.807(k)(1) that an appeal must be “filed” within 20 days of the effective date of an adverse action, but there is no definition of “date of filing.”  MSPB has its own longstanding definition of “date of filing,” 5 C.F.R. § 1201.4(l), which would appear to apply by default.

