March 16, 2005

Re:  Department of Defense

Docket Number NSPS—2005—001




Regulatory Information Number 3206-AK76 or 0790-AH82

I am writing to express my grave concerns about the National Security Personnel System Proposed Rule.

In general, the proposed rule is a cynical and insidious attempt to reinstate the spoils system of staffing and controlling activities of Executive Branch agencies under the false guise of merit pay.  This is nothing more than the conversion of a huge workforce to an at-will status for the benefit of the political party in power.

The provisions for performance based pay are, under this proposal, a Trojan horse to allow political employees at the highest levels to reward and punish employees to the bottom ranks of the agency for an unacceptably broad span of non-performance issues.  The system proposed effectively removes the checks and balances needed to implement a host of anti-discrimination legislation to assure a workplace that is bias- and harassment-free…especially in regards to party affiliation and or conformity to the political agenda-of-the-moment.

The essence of management in the public sector is to maintain uniformity of service to the public and to provide a modulation of political whims that come with the change of each administration.  The current GS system and MSPB provisions are cornerstones to assure these results for both the customers of the federal agencies and the employees who provide these services.  They are no less citizens and customers of the same government.

The stated benefit of these regulations is to allow employees to be paid and rewarded based on performance.  The GS system allows this.  Under the GS system, high performing employees and supervisors are compensated and retained based on their performance and contribution to mission.  Under the GS system, properly documented disciplinary action is allowed.  Further, the GS system, much more than the proposed system, is credible and trusted.  It assures openness, clarity, accountability and merit principles at least as much as the proposed system does.  Perhaps the GS system needs to be reshaped.  This proposal, however, is not an improvement on it.  It will make it more difficult to recruit and retain the best and the brightest.

Although the case for action states that high performers and low performers are paid alike, if supervisors are using the GS system correctly, this is not true.  Within-grade step increases as well as awards are based on performance.  Time in-grade is insufficient justification for a step increase without appropriate performance.

The federal government attracts better employees for less pay than many private sector companies because it offers a workplace where the rules for both sides are clear and transparent.  Changing that system to one where workers fear management, and rules can be changed without consultation, negotiation, review or appeal, will only serve to lower the caliber of candidates attracted to federal service.

§9901.211 and §9901.212  Career groups and pay schedules and pay bands

Allowing rate range adjustments and local market supplements to differ by career group, pay schedule or pay band contradicts the merit system principle that “equal pay should be provided for work of equal value.”

§9901.332  Local market supplements

Allowing DoD to provide different local market supplements for different career groups or for different occupations and/or pay bands within the same career group in the same local market area again violates the merit system principle that “equal pay should be provided for work of equal value.”

Performance-Based Pay

As stated above, the GS system, provides for performance-based pay with a recognition that experience is also valuable, though insufficient without appropriate performance.  

The civil service was designed to eliminate the political patronage system.  While very senior positions in government are political appointees, the bulk of the federal workforce is not.  It is the role of civil eservice employees and managers to carry out the public policy dictated by our elected representatives.  If managers can simply give poor evaluations to employees they perceive as political liabilities, soon, the civil service will no longer be politically neutral.  With that loss of neutrality comes a lessened ability to follow and enforce regulations, there is a politicizing of the executive branch, and the American citizens and government operations are nor longer protected from rapidly changing political climates.

§9901.342  Performance payouts

This proposal creates a “zero sum” game.  This is a bad idea.  One of the hallmarks of effectively accomplishing our mission is teamwork.  If the payouts are based upon how well each does against the other, then there is a tremendous loss of incentive to help others, when doing so takes time away from a task which would get you more shares and helps another to earn more shares for themselves.  This is particularly a disincentive if, by helping someone else, I may lose out on my across-the-board pay increase, which is what keeps my income from being eroded by inflation.

Having a portion of the payout, that under the GS system would be a within-grade increase, become a bonus has a long term loss to both an employee’s annual income, because bonuses do not carry over from year to year and their retirement.  The near-annual across-the-board pay increases also significantly affect retirement.

Removing the across-the-board pay increases will mean that DoD employees’ pay loses value as time passes.  This does not make us an employer of choice in the eyes of many.

With the establishment of a pay pool, there is an increased likelihood of it being inadequately funded, leading to further appearance of a lack of transparency and a lack of credibility.

Under the GS system, pay and raise eligibility is clear.  There is the opportunity for reviews for raises based upon performance at specific points.  Regardless of how busy one’s supervisor might be, if Congress voted and funded an across-the-board raise, it is passed on to all federal employees in a timely manner.  This helps ensure that federal employees pay is not significantly falling behind inflation.  

§9901.343  Pay reduction based on unacceptable performance and/or conduct.

Allowing an employees rate of pay to be reduced based on a determination of unacceptable conduct is a difficult standard.  It is not performance-based.  It is very frequently culturally based.  In a diverse workforce, which DoD certainly is, this seems inappropriate.  

Allowing a supervisor to move an employee to a lower pay band due to unacceptable performance, without adequate safeguards against abuse of this authority, has a serve adverse impact.

§9901.345  Treatment of developmental positions

The clear career ladder outlining eligibility for raises and promotions provided by the GS system is much more transparent than the proposed system.  This transparency and credibility is important if we are to recruit and retain quality employees.  The proposed system does not advance this goal.

§9901.351  Setting an employee’s starting pay

This would be an asset for recruitment of employees.  This could work with the GS system, if permission were granted.  It is worth pursuing under the GS system.

Performance Management

There are many necessary and legally mandated functions which are the core of our work.  These tend to be overlooked or taken for granted in the face of specific political pushes.  This performance management system seems to encourage that.  However, if our basic work is left untended to for long, there is a disaster in the making.

§9901.401  Purpose 

Most of these nine elements can be incorporated into the current system.

§9901.405  Performance management system requirements

It is very difficult to comment on this section without having the details that DoD is to issue.

§9901.406  Setting and communicating performance expectations

Pulling behavior out as a separate issue is unnecessary.  It is justified by stating that when an employee’s behavior enhances or impairs task/job accomplishment, it should affect the employee’s performance appraisal.  Conduct which impacts the successful execution of duties DOES impact the employee’s performance assessment if they are assessed on their execution of duties.  There is no need to rate behavior separately.  Managers must manage.  There are well-developed tools for this in the GS system.

Tying performance expectations to documents that are generally available to the employee is insufficient.  They should be specifically provided to employees, or employees should be specifically directed to these documents.  

With such a plethora of sources for performance expectations and the ability to add to them so readily, it may quickly develop that a supervisor has an unreasonable expectation of what a single employee can accomplish in a given time frame.  Having the standards for one’s performance gathered into a single place allows both supervisor and employee to assess whether or not the workload is reasonable.

§9901.409  Rating and rewarding performance

Allowing an additional rating of record to be issued to reflect a substantial and sustained change in the employee’s performance could be quite unfair if the additional rating were given before an employee had time to address performance issues raised by a supervisor.  There needs to be more clarification of this.

In summary, the proposed regulations are not fair, credible or transparent.  I urge you to discard this proposal in favor of modest modifications of the current GS system and requiring supervisors to implement its provisions diligently.

Truly,

Gerard J. Hubbard

5654 SE Viewcrest Drive

Milwaukie, OR 97267
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