The Americans with Disabilities Act of 1990, Titles| and V

The U.S. Equal Employment Opportunity Commission

The Americans with Disabilities Act of
1990, Titles | and V

EDITORSNOTE: The following isthe text of Titles| and V of the Americans with Disabilities Act of 1990
(Pub. L. 101-336) (ADA), as amended, as these titles appear in volume 42 of the United Sates Code,
beginning at section 12101. Title | of the ADA, which became effective for employerswith 25 or more
employees on July 26, 1992, prohibits employment discrimination against qualified individuals with
disabilities. Title | will apply to employerswith 15 or more employees beginning on July 26, 1994. Title V
contains miscellaneous provisions which apply to EEOC's enforcement of Title I. The Civil Rights Act of 1991
(Pub. L. 102-166) (CRA) amends sections 101(4), 102 and 509 of the ADA. These amendments appear in
boldface type. In addition, section 102 of the CRA (which is printed elsewhere in this publication) amends the
Revised Statutes by adding a new section following section 1977 (42 U.S.C. 1981) to provide for the recovery
of compensatory and punitive damages in cases of intentional violations of Title VII, the Americans with
Disabilities Act of 1990, and section 501 of the Rehabilitation Act of 1973. Cross references to the ADA as
enacted appear in italics following each section heading. Editor's notes also appear in italics.

An Act To establish a clear and conprehensive prohibition of
di scrim nation on the basis of disability.

Be it enacted by the Senate and House of Representatives of the United
States of Anerica assenbled, that this Act may be cited as the
"Americans with Disabilities Act of 1990".

%k
FI NDI NGS AND PURPCSES

SEC. 12101. [ Section 2]

(a) Findings. - The Congress finds that-

(1) sone 43,000,000 Anericans have one or nore physical or nental
disabilities, and this nunber is increasing as the population as a whole
I's grow ng ol der;

(2) historically, society has tended to isolate and segregate
individuals with disabilities, and, despite sone inprovenents, such forns
of discrimnation against individuals with disabilities continue to be a
serious and pervasi ve social problem

(3) discrimnation against individuals with disabilities persists
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in such critical areas as enploynent, housing, public accommodati ons,
education, transportation, conmunication, recreation,
institutionalization, health services, voting, and access to public
servi ces;

(4) unlike individuals who have experienced discrimnation on the
basis of race, color, sex, national origin, religion, or age, individuals
who have experienced discrimnation on the basis of disability have often
had no | egal recourse to redress such discrimnation

(5) individuals with disabilities continually encounter various
forms of discrimnation, including outright intentional exclusion, the
discrimnatory effects of architectural, transportation, and communi cation
barriers, overprotective rules and policies, failure to make nodifications
to existing facilities and practices, exclusionary qualification standards
and criteria, segregation, and relegation to | esser services, prograns,
activities, benefits, jobs, or other opportunities;

(6) census data, national polls, and other studies have docunented
that people with disabilities, as a group, occupy an inferior status in
our society, and are severely di sadvantaged socially, vocationally,
econom cal ly, and educati onallvy;

(7) individuals with disabilities are a discrete and insular
m nority who have been faced with restrictions and I[imtations, subjected
to a history of purposeful unequal treatnent, and relegated to a position
of political powerlessness in our society, based on characteristics that
are beyond the control of such individuals and resulting fromstereotypic
assunptions not truly indicative of the individual ability of such
individuals to participate in, and contribute to, society;

(8) the Nation's proper goals regarding individuals wth
disabilities are to assure equality of opportunity, full participation,
I ndependent |iving, and econom c self-sufficiency for such
i ndi vi dual s; and

(9) the continuing existence of unfair and unnecessary
di scrimnation and prejudi ce denies people with disabilities the
opportunity to conpete on an equal basis and to pursue those opportunities
for which our free society is justifiably fanous, and costs the United
States billions of dollars in unnecessary expenses resulting from
dependency and nonproductivity.

(b) Purpose. - It is the purpose of this chapter-

(1) to provide a clear and conprehensive national mandate for the
elimnation of discrimnation against individuals with disabilities;

(2) to provide clear, strong, consistent, enforceable standards
addressi ng discrimnation against individuals with disabilities;
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(3) to ensure that the Federal Governnment plays a central role in
enforcing the standards established in this chapter on behal f of
individuals with disabilities; and

(4) to invoke the sweep of congressional authority, including the
power to enforce the fourteenth anmendnent and to regul ate commerce, in
order to address the major areas of discrimnation faced
day-to-day by people with disabilities.

DEFI NI TI ONS
SEC. 12102. [Section 3]
As used in this chapter:

(1) Auxiliary aids and services. - The term “auxiliary aids and
services'' includes-

(A) qualified interpreters or other effective nethods of making
aurally delivered naterials available to individuals with hearing
| mpai r nent s;

(B) qualified readers, taped texts, or other effective nethods of
maki ng visually delivered materials available to individuals with visua
| mpai r nent s;

(© acquisition or nodification of equi pnent or devices; and
(D) other simlar services and actions.

(2) Disability. - The term “disability'' neans, with respect to an
I ndi vi dual -

(A) a physical or nental inpairnment that substantially limts one
or nore of the major life activities of such individual;

(B) a record of such an inpairnent; or
(C being regarded as havi ng such an i npairnment.

(3) State. - The term ~“State'' neans each of the several States,
the District of Colunbia, the Commonwealth of Puerto Rico, Guam Anmerican
Sanpa, the Virgin Islands, the Trust Territory of the Pacific |Islands, and
t he Commonweal th of the Northern Mariana |slands.

SUBCHAPTERI [TITLEI] - EMPLOYMENT
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DEFI NI TI ONS
SEC. 12111. [ Section 101]
As used in this subchapter:

(1) Conmission. - The term "~ Conm ssion'' neans the Equal
Enpl oynent Opportunity Comm ssion established by section 2000e-4 of this
title [section 705 of the Cvil R ghts Act of 1964].

(2) Covered entity. - The term  “covered entity'' neans an
enpl oyer, enpl oynent agency, | abor organi zation, or joint
| abor - managenent comm ttee.

(3) Direct threat. - The term “direct threat'' neans a significant
risk to the health or safety of others that cannot be elim nated by
reasonabl e acconmodati on

(4) Enpl oyee. - The term "enpl oyee'' neans an individual enployed
by an enployer. Wth respect to enploynent in a foreign country, such
termincludes an individual who is a citizen of the United States.

(5) Enpl oyer. -

(A In general. - The term  “enployer'' nmeans a person engaged in
an industry affecting commerce who has 15 or nore enpl oyees for each
wor ki ng day in each of 20 or nore cal endar weeks in the current or
precedi ng cal endar year, and any agent of such person, except that, for
two years follow ng the effective date of this subchapter, an enpl oyer
nmeans a person engaged in an industry affecting cormmerce who has 25 or
nore enpl oyees for each working day in each of 20 or nore cal endar weeks
in the current or preceding year, and any agent of such person.

(B) Exceptions. - The term "enployer'' does not include-

(i) the United States, a corporation wholly owned by the governnent
of the United States, or an Indian tribe; or

(ii) a bona fide private nenbership club (other than a | abor
organi zation) that is exenpt fromtaxation under section 501(c) of Title
26 [the Internal Revenue Code of 1986].

(6) Illegal use of drugs. -

(A In general. - The term "illegal use of drugs'' neans the use
of drugs, the possession or distribution of which is unlawful under the
Controll ed Substances Act [21 U S.C. 801 et seq.]. Such term does not
I ncl ude the use of a drug taken under supervision by a licensed health
care professional, or other uses authorized by the Controll ed Substances
Act or other provisions of Federal |aw
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(B) Drugs. - The term  “drug'' neans a controlled substance, as
defined in schedules | through V of section 202 of the Controll ed
Substances Act [21 U S. C 812].

(7) Person, etc. - The terms " "person'', "~ labor organization'',
" enpl oynent agency'', "~ conmerce'', and " industry affecting comrerce'’,
shall have the sanme neaning given such terns in section 2000e of this
title [section 701 of the Cvil R ghts Act of 1964].

(8) Qualified individual with a disability. - The term “qualified
individual with a disability'' means an individual with a disability who,
with or without reasonabl e accommodati on, can performthe essenti al
functions of the enploynent position that such individual holds or
desires. For the purposes of this subchapter, consideration shall be given
to the enployer's judgnent as to what functions of a job are essential,
and if an enployer has prepared a witten description before advertising
or interview ng applicants for the job, this description shall be
consi dered evi dence of the essential functions of the job.

(9) Reasonabl e accommobdation. - The term  "reasonabl e
accommodation'' may incl ude-

(A) making existing facilities used by enpl oyees readily accessible
to and usable by individuals with disabilities; and

(B) job restructuring, part-time or nodified work schedul es,
reassi gnnent to a vacant position, acquisition or nodification of
equi pnent or devices, appropriate adjustnment or nodifications of
exam nations, training materials or policies, the provision of qualified
readers or interpreters, and other simlar accommodations for individuals
with disabilities.

(10) Undue hardship. -

(A) In general. - The term "undue hardship'' neans an action
requiring significant difficulty or expense, when considered in |ight of
the factors set forth in subparagraph (B)

(B) Factors to be considered. - In determ ning whether an
accommodat i on woul d i npose an undue hardship on a covered entity, factors
to be considered include-

(i) the nature and cost of the accommobdati on needed under this
chapt er;

(ii) the overall financial resources of the facility or facilities
i nvol ved in the provision of the reasonabl e accomobdation; the nunber of
persons enpl oyed at such facility; the effect on expenses and resources,
or the inpact otherw se of such accommbdati on upon the operation of the
facility;
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(iii) the overall financial resources of the covered entity; the
overall size of the business of a covered entity with respect to the
nunber of its enployees; the nunber, type, and location of its facilities;
and

(iv) the type of operation or operations of the covered entity,
i ncluding the conposition, structure, and functions of the workforce of
such entity; the geographic separateness, admnistrative, or fiscal
relationship of the facility or facilities in question to the covered
entity.

DI SCRI M NATI ON
SEC. 12112. [Section 102]

(a) Ceneral rule. - No covered entity shall discrimnate against a
qualified individual with a disability because of the disability of such
i ndividual in regard to job application procedures, the hiring,
advancenent, or discharge of enpl oyees, enployee conpensation, job
training, and other terns, conditions, and privileges of enploynent.

(b) Construction. - As used in subsection (a) of this section, the term
““discrimnate'' includes-

(1) limting, segregating, or classifying a job applicant or
enpl oyee in a way that adversely affects the opportunities or status of
such applicant or enpl oyee because of the disability of such applicant or

enpl oyee;

(2) participating in a contractual or other arrangenent or
relationship that has the effect of subjecting a covered entity's
qual i fied applicant or enployee with a disability to the discrimnation
prohi bited by this subchapter (such relationship includes a relationship
with an enpl oynent or referral agency, |abor union, an organi zation
providing fringe benefits to an enployee of the covered entity, or an
organi zati on providing training and apprenticeship prograns);

(3) utilizing standards, criteria, or methods of adm nistration-

(A) that have the effect of discrimnation on the basis of
di sability; or

(B) that perpetuate the discrimnation of others who are subject to
common adm ni strative control;

(4) excluding or otherw se denying equal jobs or benefits to a
qual i fied individual because of the known disability of an individual with
whom the qualified individual is known to have a rel ationship or
associ ation
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(5 (A) not making reasonabl e accommpdations to the known physi cal
or nental limtations of an otherwi se qualified individual with a
di sability who is an applicant or enployee, unless such covered entity can
denonstrate that the acconmodati on woul d i npose an undue hardship on the
operation of the business of such covered entity; or

(B) denying enploynent opportunities to a job applicant or enpl oyee
who is an otherwi se qualified individual with a disability, if such denial
I's based on the need of such covered entity to nmake reasonabl e
accommodation to the physical or nental inpairnents of the enpl oyee or
appl i cant;

(6) using qualification standards, enploynent tests or other
selection criteria that screen out or tend to screen out an individual
with a disability or a class of individuals with disabilities unless the
standard, test or other selection criteria, as used by the covered entity,
is shown to be job-related for the position in question and is
consi stent with business necessity; and

(7) failing to select and adm ni ster tests concerning enploynment in
the nost effective manner to ensure that, when such test is adm nistered
to a job applicant or enployee who has a disability that inpairs sensory,
manual , or speaking skills, such test results accurately reflect the
skills, aptitude, or whatever other factor of such applicant or enployee
that such test purports to nmeasure, rather than reflecting the inpaired
sensory, manual, or speaking skills of such enpl oyee or applicant (except
where such skills are the factors that the test purports to neasure).

(c) Covered entities in foreign countries. -

(1) I'n general. - It shall not be unlawful under this section for a
covered entity to take any action that constitutes discrimnation under
this section with respect to an enployee in a workplace in a foreign
country if conpliance with this section would cause such covered entity to
violate the law of the foreign country in which such workplace is |ocated.

(2) Control of corporation

(A) Presunption. - If an enployer controls a corporation whose
pl ace of incorporation is a foreign country, any practice that constitutes
di scrimnation under this section and is engaged in by such corporation
shall be presuned to be engaged in by such enpl oyer.

(B) Exception. - This section shall not apply with respect to the
foreign operations of an enployer that is a foreign person not controlled
by an American enpl oyer.

(C) Determ nation. - For purposes of this paragraph, the
determ nati on of whether an enpl oyer controls a corporation shall be based
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on-
(i) the interrelation of operations;
(ii) the common managenent ;
(iii) the centralized control of |abor relations; and

(iv) the common ownership or financial control, of the enployer and
t he corporation.

(d) Medical exam nations and inquiries. -

(1) I'n general. - The prohibition against discrimnation as
referred to in subsection (a) of this section shall include nedical
exam nations and inquiries.

(2) Preenploynent. -

(A) Prohibited exam nation or inquiry. - Except as provided in
paragraph (3), a covered entity shall not conduct a nedi cal exam nation or
make inquiries of a job applicant as to whether such applicant is an
i ndividual with a disability or as to the nature or severity of such
di sability.

(B) Acceptable inquiry. - A covered entity may nmake preenpl oynent
inquiries into the ability of an applicant to performjob-related
functions.

(3) Enpl oynent entrance exam nation. - A covered entity nmay require
a nmedi cal exam nation after an offer of enploynent has been nmade to a job
applicant and prior to the comencenent of the enploynment duties of such
applicant, and nay condition an offer of enploynent on the results of such
exam nation, if-

(A) all entering enployees are subjected to such an exam nati on
regardl ess of disability;

(B) information obtained regarding the nedical condition or history
of the applicant is collected and nmai ntai ned on separate fornms and in
separate nedical files and is treated as a confidential nedical record,
except that

(i) supervisors and managers may be informed regardi ng necessary
restrictions on the work or duties of the enployee and necessary
acconmodat i ons;

(ii) first aid and safety personnel may be infornmed, when
appropriate, if the disability m ght require energency treatnent; and

(iii) governnment officials investigating conpliance with this
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chapter shall be provided relevant information on request; and

(© the results of such exam nation are used only in accordance
with this subchapter

(4) Exami nation and inquiry. -

(A) Prohibited exam nations and inquiries. - A covered entity shal
not require a nedical exam nation and shall not nmake inquiries of an
enpl oyee as to whether such enployee is an individual with a disability or
as to the nature or severity of the disability, unless such exam nation or
inquiry is showmn to be job-related and consistent w th business
necessity.

(B) Acceptable exam nations and inquiries. - A covered entity may
conduct voluntary nedi cal exam nations, including voluntary nedi cal
hi stories, which are part of an enployee health programavailable to
enpl oyees at that work site. A covered entity may nmake inquiries into the
ability of an enployee to performjob-related functions.

(C Requirement. - Information obtained under subparagraph (B)
regardi ng the nmedical condition or history of any enpl oyee are subject to
the requirenents of subparagraphs (B) and (C) of paragraph (3).

DEFENSES
SEC. 12113. [ Section 103]

(a) In general. - It may be a defense to a charge of discrimnation

under this chapter that an all eged application of qualification standards,
tests, or selection criteria that screen out or tend to screen out or

ot herwi se deny a job or benefit to an individual with a disability has
been shown to be job-related and consistent with busi ness necessity,

and such performance cannot be acconplished by reasonabl e accomodati on,
as required under this subchapter.

(b) Qualification standards. - The term “qualification standards'' nay
i nclude a requirenent that an individual shall not pose a direct threat to
the health or safety of other individuals in the workpl ace.

(c) Religious entities. -

(1) In general. - This subchapter shall not prohibit a religious
cor poration, association, educational institution, or society fromgiving
preference in enploynent to individuals of a particular religion to
performwork connected wwth the carrying on by such corporation,
associ ation, educational institution, or society of its activities.

(2) Religious tenets requirenent. - Under this subchapter, a
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religious organization may require that all applicants and enpl oyees
conformto the religious tenets of such organi zation

(d) List of infectious and conmuni cabl e di seases. -

(1) In general. - The Secretary of Health and Human Servi ces, not
| ater than 6 nonths after July 26, 1990 [the date of enactnent of this
Act], shall -

(A) review all infectious and conmuni cabl e di seases whi ch may be
transmtted through handling the food supply;

(B) publish a list of infectious and comuni cabl e di seases which
are transmtted through handling the food supply;

(© publish the nmethods by which such diseases are transnmtted; and

(D) widely dissem nate such information regarding the |ist of
di seases and their nodes of transmssibility to the general public. Such
list shall be updated annually.

(2) Applications. - In any case in which an individual has an
I nfectious or comuni cabl e di sease that is transmtted to others through
the handling of food, that is included on the |ist devel oped by the
Secretary of Health and Human Servi ces under paragraph (1), and which
cannot be elim nated by reasonabl e acconmmpdati on, a covered entity may
refuse to assign or continue to assign such individual to a job involving
food handl i ng.

(3) Construction. - Nothing in this chapter shall be construed to
preenpt, nodify, or anmend any State, county, or local |aw, ordinance, or
regul ati on applicable to food handling which is designed to protect the
public health fromindividuals who pose a significant risk to the health
or safety of others, which cannot be elim nated by reasonabl e
accommodation, pursuant to the list of infectious or comuni cabl e di seases
and the nodes of transmi ssibility published by the Secretary of Health and
Human Servi ces.

| LLEGAL USE OF DRUGS AND ALCOHCL

SEC. 12114. [Section 104]

(a) Qualified individual with a disability. - For purposes of this
subchapter, the term "qualified individual with a disability'' shall not
i ncl ude any enpl oyee or applicant who is currently engaging in the illegal
use of drugs, when the covered entity acts on the basis of such use.

(b) Rules of construction. - Nothing in subsection (a) of this section
shall be construed to exclude as a qualified individual with a disability
an indivi dual who-
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(1) has successfully conpleted a supervised drug rehabilitation
program and is no |longer engaging in the illegal use of drugs, or has
ot herwi se been rehabilitated successfully and is no | onger engaging in
such use;

(2) is participating in a supervised rehabilitation programand is
no | onger engaging in such use; or

(3) is erroneously regarded as engaging in such use, but is not
engagi ng i n such use;except that it shall not be a violation of this
chapter for a covered entity to adopt or adm ni ster reasonabl e policies or
procedures, including but not limted to drug testing, designed to ensure
that an individual described in paragraph (1) or (2) is no | onger engaging
in the illegal use of drugs.

(c) Authority of covered entity. -
A covered entity-

(1) may prohibit the illegal use of drugs and the use of al cohol at
t he workpl ace by all enpl oyees;

(2) may require that enpl oyees shall not be under the influence of
al cohol or be engaging in the illegal use of drugs at the workpl ace;

(3) may require that enpl oyees behave in conformance with the
requi rements established under the Drug-Free Wrkplace Act of 1988
(41 U.S.C. 701 et seq.);

(4) may hold an enpl oyee who engages in the illegal use of drugs or
who is an alcoholic to the sane qualification standards for enpl oynent or
j ob perfornmance and behavior that such entity hol ds other enpl oyees, even
I f any unsatisfactory performance or behavior is related to the drug use
or al coholism of such enpl oyee; and

(5 may, with respect to Federal regul ations regardi ng al cohol and
the illegal use of drugs, require that-

(A) enpl oyees conply with the standards established in such
regul ati ons of the Departnent of Defense, if the enployees of the covered
entity are enployed in an industry subject to such regul ations, including
conplying with regulations (if any) that apply to enploynent in sensitive
positions in such an industry, in the case of enployees of the covered
entity who are enployed in such positions (as defined in the regul ati ons
of the Departnent of Defense);

(B) enpl oyees conply with the standards established in such
regul ati ons of the Nucl ear Regul atory Comm ssion, if the enpl oyees of the
covered entity are enployed in an industry subject to such regul ati ons,
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i ncluding conplying with regulations (if any) that apply to enploynent in
sensitive positions in such an industry, in the case of enployees of the
covered entity who are enployed in such positions (as defined in the
regul ati ons of the Nucl ear Regul atory Comm ssion); and

(C enployees conply with the standards established in such
regul ati ons of the Departnent of Transportation, if the enployees of the
covered entity are enployed in a transportation industry subject to such
regul ati ons, including conplying with such regulations (if any) that apply
to enploynent in sensitive positions in such an industry, in the case of
enpl oyees of the covered entity who are enployed in such positions (as
defined in the regul ations of the Departnent of Transportation).

(d) Drug testing. -

(1) In general. - For purposes of this subchapter, a test to
determne the illegal use of drugs shall not be considered a nedical
exam nation

(2) Construction. - Nothing in this subchapter shall be construed
to encourage, prohibit, or authorize the conducting of drug testing for
the illegal use of drugs by job applicants or enpl oyees or making
enpl oynent deci sions based on such test results.

(e) Transportation enployees. - Nothing in this subchapter shall be
construed to encourage, prohibit, restrict, or authorize the otherw se

| awf ul exercise by entities subject to the jurisdiction of the Departnent
of Transportation of authority to-

(1) test enployees of such entities in, and applicants for,
positions involving safety-sensitive duties for the illegal use of
drugs and for on-duty inpairnent by al cohol; and

(2) renove such persons who test positive for illegal use of drugs
and on-duty inpairnment by al cohol pursuant to paragraph (1) from
safety-sensitive duties in inplenmenting subsection (c) of this
secti on.

POSTI NG NOTI CES
SEC. 12115. [ Section 105]

Every enpl oyer, enploynent agency, |abor organi zation, or joint

| abor - managenent comm ttee covered under this subchapter shall post
notices in an accessible format to applicants, enployees, and nenbers
describing the applicable provisions of this chapter, in the manner
prescri bed by section 2000e-10 of this title [section 711 of the G vi
Ri ghts Act of 1964].
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REGULATI ONS
SEC. 12116. [Section 106]

Not later than 1 year after July 26, 1990 [the date of enactnent of
this Act], the Comm ssion shall issue regulations in an accessible
format to carry out this subchapter in accordance with subchapter 11 of
chapter 5 of title 5 [United States Code].

ENFORCEMENT
SEC. 12117. [Section 107]

(a) Powers, renedies, and procedures. - The powers, renedies, and
procedures set forth in sections 2000e-4, 2000e-5, 2000e-6, 2000e-8, and
2000e-9 of this title [sections 705, 706, 707, 709 and 710 of the Cvil

Ri ghts Act of 1964] shall be the powers, renedies, and procedures this
subchapter provides to the Comm ssion, to the Attorney Ceneral, or to any
person alleging discrimnation on the basis of disability in violation of
any provision of this chapter, or regulations pronul gated under section
12116 of this title [section 106], concerning enpl oynent.

(b) Coordination. - The agencies with enforcenent authority for actions
whi ch al | ege enpl oynent di scrim nation under this subchapter and under the
Rehabilitation Act of 1973 [29 U S.C. 701 et seq.] shall devel op
procedures to ensure that adm nistrative conplaints filed under this
subchapter and under the Rehabilitation Act of 1973 are dealt with in a
manner that avoids duplication of effort and prevents inposition of

i nconsi stent or conflicting standards for the same requirenents under this
subchapter and the Rehabilitation Act of 1973. The Conm ssion, the
Attorney General, and the Ofice of Federal Contract Conpliance Prograns
shal |l establish such coordinating nmechanisns (simlar to provisions
contained in the joint regulations promul gated by the Comm ssion and the
Attorney General at part 42 of title 28 and part 1691 of title 29, Code of
Federal Regul ations, and the Menorandum of Understandi ng between the

Commi ssion and the Ofice of Federal Contract Conpliance Prograns dated
January 16, 1981 (46 Fed. Reg. 7435, January 23, 1981)) in regulations

I npl ementing this subchapter and Rehabilitation Act of 1973 not |ater than
18 nmonths after July 26, 1990 [the date of enactnent of this Act].

SUBCHAPTER IV [TITLE V] - MISCELLANEOUS PROVISIONS

CONSTRUCTI ON
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SEC. 12201. [Section 501]

(a) In general. - Except as otherw se provided in this chapter,

nothing in this chapter shall be construed to apply a | esser standard than
the standards applied under title V of the Rehabilitation Act of 1973 (29
US. C 790 et seq.) or the regulations issued by Federal agencies pursuant
to such title.

(b) Relationship to other laws. - Nothing in this chapter shall be
construed to invalidate or limt the renedies, rights, and procedures of
any Federal law or |law of any State or political subdivision of any State
or jurisdiction that provides greater or equal protection for the rights
of individuals with disabilities than are afforded by this chapter.
Nothing in this chapter shall be construed to preclude the prohibition of,
or the inposition of restrictions on, snoking in places of enploynent

covered by subchapter | of this chapter [title I], in
transportation covered by subchapter Il or Il of this chapter [title
Il or 1Il1], or in places of public accommodati on covered by subchapter

[11 of this chapter [title III].

(c) Insurance. - Subchapters |I through I'll of this chapter [titles
through 11l1] and title IV of this Act shall not be construed to
prohibit or restrict-

(1) an insurer, hospital or nedical service conpany, health
mai nt enance organi zation, or any agent, or entity that adm nisters benefit
plans, or simlar organizations fromunderwiting risks, classifying
ri sks, or admnistering such risks that are based on or not inconsistent
wth State |law, or

(2) a person or organization covered by this chapter from
est abl i shing, sponsoring, observing or admnistering the terns of a bona
fide benefit plan that are based on underwiting risks, classifying risks,
or admi nistering such risks that are based on or not inconsistent with
State | aw;, or

(3) a person or organization covered by this chapter from
est abl i shing, sponsoring, observing or admnistering the terns of a bona
fide benefit plan that is not subject to State |aws that regul ate
I nsur ance.

Par agraphs (1), (2), and (3) shall not be used as a subterfuge to evade
t he purposes of subchapter | and Ill of this chapter [titles | and
[11].

(d) Accommmodations and services. - Nothing in this chapter shall be
construed to require an individual with a disability to accept an
accommodation, aid, service, opportunity, or benefit which such individual
chooses not to accept.
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STATE | MVUNI TY
SEC. 12202. [Section 502]

A State shall not be immune under the el eventh anendnent to the
Constitution of the United States froman action in Federal or State court
of conpetent jurisdiction for a violation of this chapter. In any action
against a State for a violation of the requirenents of this chapter,
remedi es (including renedies both at law and in equity) are available for
such a violation to the sane extent as such renedies are avail able for
such a violation in an action against any public or private entity other
than a State.

PRCHI BI TI ON AGAI NST RETALI ATI ON AND COERCI ON
SEC. 12203. [Section 503]

(a) Retaliation. - No person shall discrimnate against any individua
because such individual has opposed any act or practice made unl awful by
this chapter or because such individual rmade a charge, testified,
assisted, or participated in any manner in an investigation, proceeding,
or hearing under this chapter.

(b) Interference, coercion, or intimdation. - It shall be unlawful to
coerce, intimdate, threaten, or interfere with any individual in the
exerci se or enjoyment of, or on account of his or her having exercised or
enj oyed, or on account of his or her having aided or encouraged any other

i ndi vidual in the exercise or enjoynent of, any right granted or protected
by this chapter.

(c) Renedi es and procedures. - The renedi es and procedures avail abl e under
sections 12117, 12133, and 12188 of this title [sections 107, 203 and

308] shall be available to aggrieved persons for violations of

subsections (a) and (b) of this section, with respect to subchapter 1,
subchapter Il and subchapter 111, respectively, of this chapter [title

I, title Il and title Ill, respectively].

REGULATI ONS BY THE ARCHI TECTURAL AND TRANSPORTATI ON BARRI ERS
COVPLI ANCE BOARD

SEC. 12204. [Section 504]

(a) Issuance of guidelines. - Not later than 9 nonths after July 26,

1990 [the date of enactnent of this Act], the Architectural and
Transportation Barriers Conpliance Board shall issue m ni mum gui delines
that shall supplenent the existing M ninmm Gui delines and Requirenents for
Accessi bl e Design for purposes of subchapters Il and Il of this chapter
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[titles Il and I11].

(b) Contents of guidelines. - The suppl enental guidelines issued under
subsection (a) of this section shall establish additional requirenents,
consistent with this chapter, to ensure that buildings, facilities, rai
passenger cars, and vehicles are accessible, in terns of architecture and
desi gn, transportation, and comrunication, to individuals with

di sabilities.

(c) Qualified historic properties. -

(1) I'n general. - The suppl enmental guidelines issued under
subsection (a) of this section shall include procedures and requirenents
for alterations that will threaten or destroy the historic significance of
qual ified historic buildings and facilities as defined in 4.1.7(1)(a) of
the Uniform Federal Accessibility Standards.

(2) Sites eligible for listing in National Register. - Wth respect
to alterations of buildings or facilities that are eligible for listing in
the National Register of H storic Places under the National Historic
Preservation Act (16 U. S.C. 470 et seq.), the guidelines described in
paragraph (1) shall, at a mnimum maintain the procedures and
requi renments established in 4.1.7(1) and (2) of the Uniform Federal
Accessi bility Standards.

(3) Oher sites. - Wth respect to alterations of buildings or
facilities designated as historic under State or local |aw, the guidelines
described in paragraph (1) shall establish procedures equivalent to those
established by 4.1.7(1)(b) and (c) of the Uniform Federal Accessibility
Standards, and shall require, at a mninum conpliance wth the
requi renents established in 4.1.7(2) of such standards.

ATTORNEY' S FEES
SEC. 12205. [ Section 505]

In any action or adm nistrative proceedi ng conmmenced pursuant to this
chapter, the court or agency, in its discretion, nmay allow the prevailing
party, other than the United States, a reasonable attorney's fee,
including litigation expenses, and costs, and the United States shall be
|iable for the foregoing the sane as a private individual.

TECHNI CAL ASSI STANCE
SEC. 12206. [ Section 506]
(a) Plan for assistance. -

(1) I'n general. - Not later than 180 days after July 26, 1990
[the date of enactnent of this Act], the Attorney General, in
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consultation with the Chair of the Equal Enploynent Cpportunity

Comm ssion, the Secretary of Transportation, the Chair of the
Architectural and Transportation Barriers Conpliance Board, and the

Chai rman of the Federal Commrunications Comm ssion, shall develop a plan to
assist entities covered under this chapter, and other Federal agencies, in
under standi ng the responsibility of such entities and agencies under this
chapt er.

(2) Publication of plan. - The Attorney General shall publish the
plan referred to in paragraph (1) for public comment in accordance with
subchapter Il of chapter 5 of title 5 [United States Code]

(comonly known as the Adm nistrative Procedure Act).

(b) Agency and public assistance. - The Attorney CGeneral may obtain the
assi stance of other Federal agencies in carrying out subsection (a) of
this section, including the National Council on Disability, the
President's Conmttee on Enpl oynent of People with Disabilities, the Snmall
Busi ness Adm ni stration, and the Departnent of Commerce.

(c) Inplenentation. -

(1) Rendering assistance. - Each Federal agency that has
responsi bility under paragraph (2) for inplenenting this chapter may
render technical assistance to individuals and institutions that have
rights or duties under the respective subchapter or subchapters of this
chapter for which such agency has responsibility.

(2) Inplenmentation of subchapters. -

(A) Subchapter | [Title I]. - The Equal Enpl oynent
Qpportunity Conmm ssion and the Attorney CGeneral shall inplenent the plan
for assistance devel oped under subsection (a) of this section, for
subchapter | of this chapter [title I].

(B) Subchapter Il [Title I'l]. -

(1) Part A[Subtitle A]. - The Attorney Ceneral shal
i npl enent such plan for assistance for part A of subchapter Il of this
chapter [subtitle A of title II].

(ii) Part B [Subtitle B]. - The Secretary of Transportation
shall inplenment such plan for assistance for part B of subchapter Il of
this chapter [subtitle B of title I1].

(C Subchapter Il [Title Ill]. - The Attorney General, in
coordination with the Secretary of Transportation and the Chair of the
Architectural Transportation Barriers Conpliance Board, shall inplenent
such plan for assistance for subchapter |1l of this chapter, except for

section 12184 of this title [section 304], the plan for assistance
for which shall be inplenented by the Secretary of Transportation.
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(D Title I'V. - The Chairman of the Federal Conmmunications
Commi ssion, in coordination wwth the Attorney General, shall inplenent
such plan for assistance for title IV.

(3) Technical assistance manuals. - Each Federal agency that has
responsi bility under paragraph (2) for inplenenting this chapter shall, as
part of its inplenentation responsibilities, ensure the availability and
provi sion of appropriate technical assistance manuals to individuals or
entities with rights or duties under this chapter no later than six nonths
after applicable final regulations are published under subchapters |, 11,
and 11l of this chapter [titles I, Il, and Ill] and title IV.

(d) Grants and contracts. -

(1) I'n general. - Each Federal agency that has responsibility under
subsection (c)(2) of this section for inplenenting this chapter may make
grants or award contracts to effectuate the purposes of this section,
subject to the availability of appropriations. Such grants and contracts
may be awarded to individuals, institutions not organized for profit and
no part of the net earnings of which inures to the benefit of any private
shar ehol der or individual (including educational institutions), and
associ ations representing individuals who have rights or duties under this
chapter. Contracts may be awarded to entities organized for profit, but
such entities may not be the recipients or grants described in this
par agr aph.

(2) Dissemination of information. - Such grants and contracts,
anong ot her uses, may be designed to ensure wi de di ssem nati on of
i nformation about the rights and duties established by this chapter and to
provide informati on and techni cal assistance about techniques for
effective conpliance with this chapter.

(e) Failure to receive assistance. - An enployer, public acconmodation, or
other entity covered under this chapter shall not be excused from
conpliance with the requirenents of this chapter because of any failure to
recei ve technical assistance under this section, including any failure in
t he devel opnment or dissem nation of any technical assistance nmanual

aut hori zed by this section.

FEDERAL W LDERNESS AREAS

SEC. 12207. [Section 507]

(a) Study. - The National Council on D sability shall conduct a study

and report on the effect that w | derness designations and w | derness | and
managenent practices have on the ability of individuals with disabilities
to use and enjoy the National W] derness Preservati on System as

establi shed under the Wl derness Act (16 U.S.C. 1131 et seq.).
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(b) Subm ssion of report. - Not later than 1 year after July 26, 1990
[the date of enactnent of this Act], the National Council on

Disability shall submt the report required under subsection (a) of this
section to Congress.

(c) Specific wlderness access. -

(1) In general. - Congress reaffirnms that nothing in the WI derness
Act [16 U.S.C. 1131 et seq.] is to be construed as prohibiting the use of
a wheelchair in a wilderness area by an individual whose disability
requi res use of a wheelchair, and consistent with the Wl derness Act no
agency is required to provide any form of special treatnent or
acconmodation, or to construct any facilities or nodify any conditions of
|l ands within a wilderness area in order to facilitate such use.

(2) Definition. - For purposes of paragraph (1), the term
““wheel chair'' means a device designed solely for use by a
nmobi lity-inpaired person for |loconotion, that is suitable for use in
an i ndoor pedestrian area.
TRANSVESTI TES
SEC. 12208. [Section 508]

For the purposes of this chapter, the term “disabled ' or
““disability'' shall not apply to an individual solely because that
I ndividual is a transvestite.

COVERAGE OF CONGRESS AND THE AGENCI ES OF THE LEQG SLATI VE BRANCH
SEC. 12209. [Section 509]

(a) Coverage of the Senate. -

(1) Commitnment to Rule XLII. - The Senate reaffirnms its conm tnent
to Rule XLII of the Standing Rules of the Senate which provides as
fol |l ows:

"No nmenber, officer, or enployee of the Senate shall, with
respect to enpl oynent by the Senate or any office thereof-

“(a) fail or refuse to hire an individual;
"(b) discharge an individual; or

"(c) otherwi se discrimnate against an individual with respect to
pronoti on, conpensation, or terns, conditions, or privileges of
enpl oynent on the basis of such individual's race, color,
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religion, sex, national origin, age, or state of physical
handi cap. "'

(2) Matters other than enpl oynent. -

(A) In general. - The rights and protections under this chapter
shall, subject to subparagraph (B), apply with respect to the conduct of
the Senate regarding matters other than enpl oynent.

(B) Renedies. - The Architect of the Capitol shall establish
remedi es and procedures to be utilized with respect to the rights and
protections provided pursuant to subparagraph (A). Such renedi es and
procedures shall apply exclusively, after approval in accordance with
subpar agraph (C).

(C© Proposed renedi es and procedures. - For purposes of
subparagraph (B), the Architect of the Capitol shall submt proposed
remedi es and procedures to the Senate Commttee on Rul es and
Adm ni stration. The renedi es and procedures shall be effective upon the
approval of the Conmttee on Rules and Adm nistration.

(3) Exercise of rulemaking power. - Notw thstandi ng any ot her

provi sion of |aw, enforcenent and adjudication of the rights and
protections referred to in paragraph (2)(A) shall be within the
exclusive jurisdiction of the United States Senate. The provisions of
paragraph (1), (2) are enacted by the Senate as an exercise of the
rul emaki ng power of the Senate, with full recognition of the right of the
Senate to change its rules, in the same manner, and to the sane extent, as
in the case of any other rule of the Senate.

(b) Coverage of the House of Representatives. -

(1) In general. - Notw thstandi ng any other provision of this
chapter or of law, the purposes of this chapter shall, subject to
paragraphs (2) and (3), apply in their entirety to the House of
Represent ati ves.

(2) Enploynent in the House. -

(A) Application. - The rights and protections under this chapter
shall, subject to subparagraph (B), apply with respect to any enpl oyee in
an enpl oynment position in the House of Representatives and any enpl oyi ng
authority of the House of Representatives.

(B) Adm nistration. -

(1) In general. - In the adm nistration of this paragraph, the
remedi es and procedures nade applicable pursuant to the resol ution
described in clause (ii) shall apply exclusively.
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(11) Resolution. - The resolution referred to in clause (i) is
House Resol ution 15 of the One Hundred First Congress, as agreed to
January 3, 1989, or any other provision that continues in effect the
provi sions of, or is a successor to, the Fair Enploynent Practices
Resol uti on (House Resol ution 558 of the One Hundredth Congress, as agreed
to Cctober 4, 1988).

(C Exercise of rul emaking power. - The provisions of subparagraph
(B) are enacted by the House of Representatives as an exercise of the
rul emaki ng power of the House of Representatives, with full recognition of
the right of the House to change its rules, in the sane manner, and to the
sanme extent as in the case of any other rule of the House.

(3) Matters other than enploynent. -

(A) In general. - The rights and protections under this chapter
shall, subject to subparagraph (B), apply with respect to the conduct of
t he House of Representatives regarding matters other than enpl oynent.

(B) Renedies. - The Architect of the Capitol shall establish
remedi es and procedures to be utilized with respect to the rights and
protections provided pursuant to subparagraph (A). Such renedi es and
procedures shall apply exclusively, after approval in accordance with
subpar agraph (C).

(C Approval. - For purposes of subparagraph (B), the Architect of
the Capitol shall submt proposed renedi es and procedures to the Speaker
of the House of Representatives. The renedi es and procedures shall be
effective upon the approval of the Speaker, after consultation with the
House O fice Buil di ng Conm ssi on.

(c) Instrunentalities of Congress. -

(1) I'n general. - The rights and protections under this chapter
shall, subject to paragraph (2), apply with respect to the conduct of each
instrunentality of the Congress.

(2) Establishnment of renedies and procedures by instrunentalities.
- The chief official of each instrunentality of the Congress shal
establish remedi es and procedures to be utilized with respect to the
rights and protections provided pursuant to paragraph (1). Such renedi es
and procedures shall apply exclusively, except for the enpl oyees who
are defined as Senate enpl oyees, in section 201(c)(1) of the Cvil R ghts
Act of 1991.

(3) Report to Congress. - The chief official of each instrunentality
of the Congress shall, after establishing renmedi es and procedures for

pur poses of paragraph (2), submt to the Congress a report describing the
remedi es and procedures.
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(4) Definition of instrunmentalities. - For purposes of this
section, instrunmentalities of the Congress include the follow ng: the
Architect of the Capitol, the Congressional Budget Ofice, the General
Accounting Ofice, the Governnent Printing Ofice, the Library of
Congress, the Ofice of Technol ogy Assessnent, and the United States
Bot ani ¢ Gar den.

(5) Construction. - Nothing in this section shall alter the
enforcenment procedures for individuals with disabilities provided in the
Ceneral Accounting Ofice Personnel Act of 1980 [31 U.S.C. 731 et
seq.] and regul ati ons pronul gated pursuant to that Act.

| LLEGAL USE OF DRUGS

SEC. 12210. [Section 510]

(a) In general. - For purposes of this chapter, the term  "individual
with a disability'' does not include an individual who is currently
engaging in the illegal use of drugs, when the covered entity acts on the

basi s of such use.

(b) Rules of construction. - Nothing in subsection (a) of this section
shall be construed to exclude as an individual with a disability an
i ndi vi dual who-

(1) has successfully conpleted a supervised drug rehabilitation
program and is no longer engaging in the illegal use of drugs, or has
ot herwi se been rehabilitated successfully and is no | onger engaging in
such use;

(2) is participating in a supervised rehabilitation programand is
no | onger engaging in such use; or

(3) is erroneously regarded as engaging in such use, but is not
engagi ng in such use; except that it shall not be a violation of this
chapter for a covered entity to adopt or adm nister reasonable policies or
procedures, including but not limted to drug testing, designed to ensure
that an individual described in paragraph (1) or (2) is no | onger engaging
inthe illegal use of drugs; however, nothing in this section shall be
construed to encourage, prohibit, restrict, or authorize the conducting of
testing for the illegal use of drugs.

(c) Health and other services. - Notw thstandi ng subsection (a) of this
section and section 12211(b)(3) of this title [section 511(b)(3)],

an individual shall not be denied health services, or services provided in
connection with drug rehabilitation, on the basis of the current illega
use of drugs if the individual is otherwise entitled to such services.

(d) Definition of illegal use of drugs. -
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(1) In general. - The term "illegal use of drugs'' nmeans the use
of drugs, the possession or distribution of which is unlawful under the
Controll ed Substances Act (21 U S.C. 812). Such term does not include the
use of a drug taken under supervision by a licensed health care
prof essional, or other uses authorized by the Controlled Substances Act or
ot her provisions of Federal |aw

(2) Drugs

The term “drug'' neans a controlled substance, as defined in schedul es |
t hrough V of section 202 of the Controlled Substances Act [21 U. S. C
812] .

DEFI NI TI ONS

SEC. 12211. [Section 511]

(a) Honpsexuality and bisexuality. - For purposes of the definition of
““disability'' in section 12102(2) of this title [section 3(2)],
honbsexual ity and bisexuality are not inpairnents and as such are not
di sabilities under this chapter.

(b) Certain conditions. - Under this chapter, the term “disability'
shall not incl ude-

(1) transvestism transsexualism pedophilia, exhibitionism
voyeurism gender identity disorders not resulting from physical
| npai rnments, or other sexual behavior disorders;

(2) conpul sive ganbling, kleptomania, or pyronania; or

(3) psychoactive substance use disorders resulting from current
Il 1 egal use of drugs.

AVENDVENTS TO THE REHABI LI TATI ON ACT

[ Section 512 of Title V of the ADA (42 U S. C. 12115) anended two
subsections of section 7 of the Rehabilitation Act of 1973 (29 U.S.C
706(8)). These anmendnents are printed el sewhere in this publication.]

ALTERNATI VE MEANS OF DI SPUTE RESCLUTI ON
SEC. 12212. [ Section 513]

VWhere appropriate and to the extent authorized by |aw, the use of
alternative nmeans of dispute resolution, including settlenent
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negoti ations, conciliation, facilitation, nediation, factfinding,
mnitrials, and arbitration, is encouraged to resolve disputes arising
under this chapter.

SEVERABI LI TY
SEC. 12213. [Section 514]

Shoul d any provision in this chapter be found to be unconstitutional

by a court of Iaw, such provision shall be severed fromthe remai nder of
the chapter, and such action shall not affect the enforceability of the
remai ni ng provisions of the chapter.

[ Approved July 26, 1990]

This page was last modified on January 15, 1997.
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